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The  information/  findings,  and  recommendations  contained  in  this 
report  are  those  of  the  consultant,  Shapiro  and  Associates,  Inc. ,  and 
the  consultant's  subcontractors.  The  U.s.  Army  Corps  of  Engineers, 
for  whom  the  study  was  completed,  is  fully  aware  of  the  number  and 
complexity  of  regulations  and  legislative  policies  of  local,  state, 
and  federal  agencies  with  jurisdictional  control  over  Humboldt  Bay. 
Many  of  these  regulations  and  policies,  and  the  definitions  used  in 
them,  emphasize  different  approaches  and  concerns  of  the  different 
agencies.  The  study  itself  is  long  and  in  many  ways  complex,  covering 
many  different  disciplines. 

Therefore,  it  is  our  hope  that  agencies  using  the  study  for 
evaluation  of  permit  applications  or  proposed  projects  or  for  planning 
purposes  may  use  it  as  a  guideline,  understanding  that  the  study  find¬ 
ings  are  not  regulations.  Any  proposed  project  or  permit  application 
must  and  should  be  evaluated  individually  and  on  a  case-by-case  basis. 

It  should  be  noted  that  the  term  "dike"  is  sometimes  used  in  the 
document  in  place  of  the  word  "levee."  The  structures  in  question  are 
protective  barriers  erected  to  reclaim  wetlands  and  remove  areas  from 
aquatic  action.  As  such,  they  are  technically  termed  "levees."  Per¬ 
mits  for  such  structures  are  processed  by  the  Corps  under  Section  10 
of  the  River  and  Harbor  Act  of  1899  and/or  Section  404  of  the  Clean 
Hater  Act.  “Dikes"  are  processed  under  Section  9  of  the  River  and 
Harbor  Act,  together  with  "dams." 
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PREFACE 


This  document  is  Volume  III  of  the  Humboldt  Bay  Wetlands  Review 
and  Baylands  Analysis,  prepared  by  Shapiro  and  Associates,  Inc.  for 
the  San  Francisco  District,  U.S.  Army  Corps  of  Engineers.  The  general 
study  area  is  Humboldt  Bay,  California. 

The  complete  report  is  in  three  volumes.  Volume  I  contains  the 
summary  and  findings  of  the  study  and  includes  the  following:  the 
study  purpose,  objectives,  and  assumptions;  a  description  of  the  study 
area;  a  discussion  of  the  importance  of  wetlands  and  a  description  of 
wetland  types  found  in  the  study  area;  a  designation  of  certain  parts 
of  the  study  area  as  Areas  of  Importance  or  Areas  of  Environmental 
Concern,  with  a  discussion  of  the  significance  of  the  designation  and 
a  summary  description  of  each  area;  a  discussion  of  typical  activities 
in  the  study  area  including  impacts  and  legal/administrative  proces¬ 
ses;  a  summary  of  development  pressure  and  an  identification  and 
discussion  of  area?  appropriate  for  compensation,  mitigation,  and 
restoration;  and  an  identification  of  gaps  in  knowledge  of  the  area 
with  recommendations  for  future  studies.  Volume  I  covers  Sections  I-V 
of  the  complete  report.  Volume  I  also  contains  a  brief  summary  of  the 
detailed  data  base  presented  in  Volume  II. 

Volume  II  is  the  data  base  which  led  to  and  supports  the  find¬ 
ings.  It  is  a  review  and  discussion  of  known  existing  information  on 
the  physical,  biological,  land  use,  and  sociocultural  aspects  of  the 
study  area.  Volume  II  contains  Sections  VI,  VII,  and  VIII  of  the  com¬ 
plete  report.  Section  VI  is  the  environmental  profile  of  the  study 
area,  covering  physical  characteristics  (geography,  geology  and  soils, 
geologic  hazards,  tidal  characteristics,  hydrology,  physical  ocean¬ 
ography,  bottom  sediments,  and  water  quality),  and  biological  charac¬ 
teristics  (habitat  types,  fauna,  ecological  processes).  Section  VII 
covers  land  and  tideland  use,  ownerships,  and  governmental  agencies 
with  interest  and/or  jurisdiction.  Section  VIII  covers  cultural 
characteristics  (historical/archaeological  resources,  community 
structure,  recreation,  educational/scientific  uses,  refuges/rese^ves) , 
aesthetics,  and  economics. 

Volume  III  describes  the  detailed  classification  and  mapping  of 
habitat  types  (land  cover)  conducted  as  part  of  the  study.  The  entire 
study  area  was  classified  and  mapped  from  aerial  color  infrared  photo¬ 
graphs  at  a  scale  of  1:6000.  Volume  III  discusses  the  following:  the 
need  for  habitat  classification  and  mapping;  the  definition  and  rele¬ 
vance  of  the  Corps  of  Engineers  jurisdictional  boundary  under  Section 
404  of  the  Federal  Water  Pollution  Control  Act  Amendments  of  1972  and 
the  Clean  Water  Act  of  1977;  a  review  and  discussion  of  various  land 
cover  classification  systems  and  a  description  of  the  system  used  in 
this  study;  and  a  discussion  of  mapping  results,  accompanied  by  a  set 
of  maps  at  1:6000  identifying  land  cover  and  tentatively  delineating 
the  wetland  boundary  and/or  drift  line.  In  addition,  the  Appendices, 
including  the  Bibliography,  are  found  at  the  end  of  Volume  III. 
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I .  BACKGROUND 


A.  INTRODUCTION 


The  San  Francisco  District,  U.S.  Army  Corps  of  Engineers,  is 
engaged  in  the  regulation  of  activities  in  or  upon  the  navigable  wa¬ 
ters  a.*',  adjacent  wetlands  of  Humboldt  Bay  under  provisions  of  Section 
10  of  the  River  and  Harbor  Act  of  3  March  1899  (30  Stat.  1151;  33 
U.S.C.  403)  and  Section  404  of  the  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  (Public  Law  92-500,  FWPCA)  as  amended  by  the 
Clean  Water  Act  of  1977.  Section  10  permits  cover  the  construction 
of  any  structure  in  or  over  any  navigable  water  of  the  United  States, 
the  excavation  from  or  depositing  of  material  in  such  waters,  or  the 
accomplishment  of  any  other  work  affecting  the  course,  location,  con¬ 
dition,  or  capacity  of  such  waters.  Section  404  permits  are  specifi¬ 
cally  for  the  discharge  of  dredged  or  fill  material  into  the  waters 
of  the  United  States  at  specified  disposal  sites.  The  results  of 
the  Humboldt  Bay  Wetlands  Review  and  Baylands  Analysis  will  be  used 
in  review  of  both  Section  10  and  Sectwon  404  permit  applications. 

As  part  of  the  Humboldt  Bay  Wetlands  Review  and  Baylands 
Analysis,  it  was  necessary  to  classify  and  map  the  wetland  and  upland 
habitat  types  found  within  the  study  area.  It  was  also  necessary  to 
identify  the  wetland  boundary  as  interpreted  from  Section  404.  This 
report.  Volume  III  of  the  study,  discusses  the  authorities,  methods, 
and  results  of  both  the  habitat  classification  and  mapping,  and  the 
delineation  of  wetland  boundaries  as  defined  by  Corps  administrative 
regulations . 


B.  AUTHORITIES 


As  listed  above,  the  Corps  has  regulatory  authority  over 
any  structures  or  work  in  navigable  waters  of  the  United  States  under 
Section  10,  Since  1968,  the  Corps  has  considered  factors  other  than 
protection  of  navigation  and  navigable  capacity  in  evaluating  Section 
10  permit  applications.  These  other  factors  include  fish  and  wild¬ 
life,  conservation,  pollution,  aesthetics,  ecology,  and  the  public 
interest  (42  FR  37122) .  For  the  purposes  of  Section  10,  navigable 
waters  includes  any  waters  capable  of  interstate  commerce  up  to  the 
level  of  mean  high  water  (MHW) . 

Under  Section  404,  the  Corps  was  given  regulatory  authority 
over  the  discharge  of  dredged  or  fill  material  into  waters  of  the 
United  States.  Section  404  permits  are  to  be  issued  only  if  the  pro¬ 
posed  project  is  found  to  be  in  the  public  interest.  Factors  of  the 
public  interest  include  the  conservation  and  preservation  of  wetlands, 
fish  and  wildlife  resources,  water  quality,  and  historic,  scenic,  and 
recreational  values  (33  CFR  320.4).  As  defined  in  Corps  regulations, 
"waters  of  the  United  States"  includes  the  following: 
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The  territorial  seaa;  coastal  and  inland 
waters,  lakes,  rivers  and  streams  that  are 
navigable  waters  of  the  United  States,  in¬ 
cluding  adjacent  wetlands;  tributaries  to 
navigable  waters  of  the  United  States,  in¬ 
cluding  adjacent  wetlands;  interstate  waters 
and  their  tributaries,  including  adjacent 
wetlands;  and  all  other  waters  of  the  United 
States.  (33  CFR  323.2) 

The  authority  for  conducting  the  Humboldt  Bay  Wetlands  Re¬ 
view  and  Baylands  Analysis  is  two-fold.  First,  under  a  Resolution 
of  the  Cannittee  on  Public  Works,  U.S.  House  of  Representatives,  11 
April  1974,  the  San  Francisco  District,  U.S.  Army  Corps  of  Engineers, 
was  to  develop  data  necessary  for  determination  of  the  best  and  most 
compatible  economic,  environmental,  and  social  uses  of  the  Humboldt 
Bay  area.  Such  data  includes  inventories  of  uses  and  conditions, 
surveys  of  governmental  jurisdictions,  evaluation  of  lands  and  wet¬ 
lands  for  single  and  multiple  uses,  and  other  data  needed  for  coor¬ 
dinated  planning  at  federal,  state,  regional,  and  local  levels. 

Second,  under  Corps  regulations  33  CFR  320-329,  the  District  Engineer 
may  conduct  a  wetlands  review  to  provide  an  objective  basis  for  wet¬ 
lands  management  and  the  evaluation  of  permit  requests  for  development 
activities  in  wetlands  of  the  study  area. 

In  light  of  the  preceding  authorities,  it  became  apparent 
that  a  detailed  study  of  Humboldt  Bay,  its  wetlands,  and  the  factors 
of  the  public  interest  was  needed.  Certain  factors  of  the  public 
interest,  such  as  fish  and  wildlife  resources,  are  best  assessed  in 
terms  of  the  habitat  types  available  and  the  level  of  their  utilisa¬ 
tion.  Furthermore,  the  limit  of  Corps  jurisdiction,  as  defined  in 
Section  404  regulations,  is  primarily  based  on  "adjacent  wetlands." 
Thus,  the  classification  and  rapping  of  wetland  and  upland  habitat 
types,  and  the  delineation  of  wetlands  boundaries,  were  necessary 
parts  of  this  study. 


C.  PURPOSE  AND  OBJECTIVES 
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A  principal  purpose  of  the  Humboldt  Bay  Wetlands  Review  and 
Baylands  Analysis  is  to  provide  an  objective  basis  for  the  evaluation 
of  permit  requests  and  development  activities  in  wetlands  and  associ¬ 
ated  aquatic  resources  of  the  Humboldt  Bay  area.  To  achieve  this  it 
is  necessary  to  develop  a  data  base  against  which  to  evaluate  permit 
applications.  It  is  also  necessary  to  define  the  jurisdictional 
limits  of  the  Corps  authority  in  order  to  determine  whether  an  ac¬ 
tivity  requires  a  permit.  -*>  r  * 
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In  consideration  of  these  concepts,  the  objectives  of  this 
portion  of  the  study  are: 

.  To  classify  and  map  the  habitat  types  of  the  study 
area  froei  an  ecological  perspective.  ,jt 

r  To  delineate  the  limits  of  "waters  of  the  United 
States"  and  adjacent  wetlands  as  interpreted  from 
Corps  regulations.  (Final  delineation  of  the 
limits  will  be  determined  by  the  Corps  on  a  case- 
by-case  basis. 

This  report  and  the  accompanying  maps  are  the  product  of  this  portion 
of  the  study. 
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Section  II 


CLASSIFICATION  AND  HAPPING 


II.  CLASSIFICATION  AND  MAPPING 


In  the  past  25  years  several  systems  for  classifying  wet¬ 
lands  have  been  proposed.  As  with  any  classification  system,  each 
of  these  has  certain  limitations  imposed  in  part  by  the  purpose  they 
were  intended  to  serve.  Before  a  classification  system  could  be 
chosen  for  use  in  the  Humboldt  Bay  study  area  it  was  necessary  to 
review  and  evaluate  those  available  to  determine  which  was  most 
suitable  to  the  project. 


A.  REVIEW 


One  of  the  earliest  wetlands  classification  systems  was 
developed  by  the  U.S.  Fish  and  Wildlife  Service  (USFWS)  as  a  basis 
for  an  inventory  of  wetlands  in  the  United  States  (Shaw  and  Fredine, 
1956).  This  classification  and  inventory,  known  popularly  as  Circu¬ 
lar  39,  identified  and  described  20  different  wetland  types  and 
discussed  their  distribution  nationwide.  It  is  now  well  accepted 
that  while  Circular  39  was  the  most  common  classification  used  for 
many  years,  it  has  some  shortcomings.  In  particular,  20  wetland 
types  were  just  not  sufficient  to  describe  the  diverse  wetland  habi¬ 
tats  found  throughout  the  United  States. 

Since  1956  a  variety  of  wetlands  classification  systems 
have  been  developed.  Most  of  these,  however,  have  been  regional  in 
scope,  and  few  have  related  to  the  Pacific  Coast.  Wetland  classifi¬ 
cations  from  the  Atlantic  and  Gulf  Coast  regions  (Golet  and  Larson 
1974;  Penfound,  1952;  Silberhorn,  et  al.,  1974;  etc.)  and  the  prairies 
(Jeglum,  et  al.,  1974;  Stewart  and  Kantrud,  1971;  etc.)  are  well 
known,  but  not  easily  applied  to  Pacific  Coast  situations. 

One  of  the  first  wetland  classification  systems  for  the 
Pacific  Coast  was  developed  for  Oregon  coastal  salt  marshes  (Jeffer¬ 
son,  1975) .  This  system  identified  six  major  vegetation  types  and 
a  total  of  29  different  plant  communities.  Jefferson's  vegetation 
types  were  based  principally  on  elevation  within  the  marsh,  substrate 
type  and  succession;  the  plant  communities  were  identified  according 
to  species  present.  Coincident  with  Jefferson's  work,  Eilers  (1975) 
carried  out  detailed  investigations  at  a  salt  marsh  in  Oregon's  Ne- 
halem  estuary.  Eilers  used  a  different  and  more  detailed  classifi¬ 
cation  system,  based  strictly  on  the  two  or  three  dominant  species 
present  in  each  plant  community. 

The  U.S.  Geological  Survey  (USGS)  has  developed  a  land  use 
and  land  cover  classification  for  use  with  aerial  photography  (Ander¬ 
son,  et  al.,  1976).  This  is  a  hierarchical  system  with  nine  major 
(Level  I)  categories  of  land  use  or  cover.  Each  Level  I  category 
may  be  subdivided  into  Levels  II,  III  and  IV,  to  provide  increased 
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detail  when  necessary  or  desired.  Of  interest  is  the  fact  that  Levels 
III  and  IV  are  not  defined,  giving  users  the  capacity  to  expand  the 
system  to  meet  their  needs.  It  should  also  be  noted  that  Anderson's 
(1976)  system  is  not  limited  to  wetland  habitat  types,  but  rather 
extends  to  all  types  of  land  use  and  land  cover,  including  urban  and 
agriculture. 

In  1977  USFWS  published  a  new  wetland  classification  system 
as  an  adjunct  to  the  National  wetlands  Inventory  (NWI) .  Termed 
”An  Operational  Draft,"  the  work  of  Cowardin,  et  al.  (1977),  is  in¬ 
tended  to  be  a  system  that  "could  be  consistently  and  equally  applied 
to  the  varying  aspects  of  the  wetlands  resources  of  the  United  states" 
(Cowardin,  et  al.,  1977,  p.  1).  The  final  version.  Classification  of 
Wetlands  and  Deepwater  Habitats  of  the  United  States  (Cowardin,  et 
al.),  was  published  in  December  1979.  Like  the  system  previously 
described,  the  NWI  system  is  hierarchical  in  nature,  beginning  with 
five  major  hydrologic  "systems."  "ach  system  is  divided  according  to 
hydrologic,  geomorphic,  chemical,  and  biological  factors. 

Recently  a  wetland  t  classification  system  was  developed  by 
the  Corps  Waterways  Experiment  SI  ition  (WES)  (Corps,  1978).  Eight 
principal  wetlands  type  are  identified,  some  with  major  variants. 

More  general  than  most  cla  -c  <  t  cation  systems  described,  this  "Pre¬ 
liminary  Guide"  was  in-tended  solely  for  use  in  the  Section  404  per¬ 
mit  prrigram"  (Corps,  1978,  p.  5). 

A  wetlands  classification  system  has  also  been  developed 
by  the  Corps  Board  of  Engineers  for  Rivers  and  Harbors  (Macomber, 
1978).  Referred  to  as  Macomber' s  System,  the  classification  is  pri¬ 
marily  an  expansion  of  the  Circular  39  work.  Some  habitat  types  not 
mentioned  in  Circular  39  (e.g.  sessile  algae  beds  and  sessile  faunal 
assemblages  )  are  added;  some  Circular  39  types  are  subdivided  (e.g. 
freshwater  swamp  into  bogs,  savannahs  and  bayheads) . 
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B.  EVALUATION  AND  SELECTION 


The  choice  of  any  classification  system  is  dependent  on  its 
intended  function.  For  the  present  Humboldt  Bay  study,  several  im¬ 
portant  functions  had  to  be  considered: 

.  Detail  -  mapping  was  to  be  carried  out  at  a  scale  of 
1:6000. 

.  Convenience  -  aerial  photography  was  the  principal  source 
of  information. 

.  Comprehensiveness  -  land  cover  and  use  varied  from  urban 
and  forest  to  wetland  and  subtidal  channels. 

.  Utility  -  numerous  agencies,  educators,  and  private  indi¬ 
viduals  may  use  this  classification  and  mapping  in  the 
future . 

.  Compatibility  -  there  should  be  no  conflicts  with  the 
National  Wetland  Inventory,  or  other  commonly  used 
classification. 

With  these  ideas  in  mind,  each  classification  system  was  evaluated 
for  its  applicability  to  the  study  area. 

Circular  39  (Shaw  and  Fredine,  1956)  was  the  first  attempt 
at  a  nationwide  wetlands  classification,  and  served  well  for  many 
years.  However,  as  noted,  the  20  wetland  types  were  not  sufficient 
to  describe  wetlands  nationwide.  In  addition,  the  definitions  were 
not  adequate  to  prevent  differing  interpretations,  and  therefore 
inconsistent  application.  In  short.  Circular  39  is  a  valuable  his¬ 
toric  classification,  but  it  has  become  outdated  by  numerous  advances 
in  wetlands  investigation. 

In  general,  classification  systems  from  other  parts  of  the 
country  do  not  offer  reasonable  means  for  dealing  with  wetlands  habi¬ 
tats  on  the  Pacific  Coast.  The  climate,  tides,  and  vegetation  in  the 
West  are  very  different  from  those  of  the  Atlantic  or  Gulf  Coasts. 

Jefferson's  (1975)  classification  for  Oregon  estuaries  has 
the  obvious  advantage  of  local  origin.  However,  a  major  component 
of  Humboldt  Bay  marshes,  Spartina  foliosa,  is  not  identified  in  any 
Oregon  wetlands.  Additionally,  most  Oregon  estuaries  exhibit  a 
major  freshwater  component  resulting  from  riverine  input.  This  is 
not  the  case  in  Humboldt  Bay.  Finally,  many  of  Jefferson's  marsh 
communities  are  not  distinguishable  on  aerial  photography.  These 
difficulties  are  also  true  for  Eilers'  (1975)  classification. 

The  USGS  system  (Anderson,  et  al.,  1976)  was  not  designed 
specifically  for  use  on  the  West  Coast,  rather  it  was  intended  to  be 
applicable  throughout  the  country.  It  was  also  intended  to  be  used 


with  aerial  photography.  The  flexibility  this  system  offers  at 
Levels  III  and  IV  might  be  a  boon  or  a  bane  to  both  the  classifier 
and  the  subsequent  user . 

As  is  clearly  expressed,  the  NWI  classification  is  still  in 
draft  form,  and  is  subject  to  revision  based  on  the  results  of  actual 
use.  Although  it  offers  a  comprehensive  taxonomy  of  wetlands  habitat 
types,  NWI  (like  most  other  classif ications  considered)  is  very  spe¬ 
cific  to  wetlands  and  offers  no  means  to  deal  with  uplands.  Finally, 
the  author  feels  the  NWI  system  is  disturbingly  complex  in  terminology 
and  does  not  deal  adequately  with  tidal  freshwater  wetlands,  an 
important  wetland  type  in  the  Pacific  Northwest. 

The  WES  (Corps,  1978)  classification  system  is  extremely 
general  in  scope  with  a  limited  purpose.  The  eight  principal  types 
and  seven  major  variants  do  not  offer  a  comprehensive  view  of  the 
diversity  of  wetland  habitat  types  identified  on  the  West  Coast. 

Macomber's  (1978)  system,  while  an  improvement  over  Circular 
39,  has  not  completely  eliminated  its  difficulties.  In  addition,  as 
with  many  classification  systems,  this  one  is  based  principally  on 
Atlantic  and  Gulf  Coast  wetlands. 

From  the  description  of  important  classification  functions, 
and  the  above  evaluation,  it  is  apparent  that  no  single  classification 
system  will  fulfill  all  the  needs  of  the  Humboldt  Bay  study.  The 
USGS  system  offers  several  advantages  (e.g.  detail,  convenience,  and 
comprehensiveness),  but  it  is  not  immediately  compatible  with  the  NWI 
classification.  In  addition,  the  numerical  identification  of  land 
cover  types  used  in  the  USGS  system  is  not  immediately  obvious  and 
is  subject  to  misinterpretation. 

As  a  result  of  the  above  considerations,  it  was  decided  that 
a  modified  version  of  the  USGS  system  would  be  most  appropriate  for 
the  study.  Modifications  would  include:  substitution  of  abbrevia¬ 
tions  for  numerical  identification,  and  substitution  of  grassland 
and  shrubland  for  ranges  and  non-forested  vegetation  categories.  In 
addition,  a  table  was  to  be  provided,  equating  wetland  types  identi¬ 
fied  under  this  system  with  the  proper  descriptions  according  to  the 
NWI  classification  system.  Development  of  this  classification  system 
for  the  Humboldt  Bay  area  has  resulted  in  a  land  cover  map  which  is 
both  convenient  and  comprehensive.  In  addition,  it  is  readily  equa¬ 
ted  to  the  NWI  system,  and  therefore  of  value  to  researchers,  agency 
personnel,  and  others. 

The  basic  habitat  type  classification  system  is  outlined 
in  Table  II-l.  Detailed  descriptions  of  the  habitat  types,  including 
all  subcategories,  will  be  found  in  the  Results  section  of  this  re¬ 
port.  Table  II-2 ,  following  the  habitat  type  descriptions,  identifies 
the  NWI,  Macomber  and  WES  classifications,  equivalents  to  the  habitat 
types  described. 
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Table  II-l 


HABITAT  CLASSIFICATION  SYSTEM 


Urban 

Agriculture 
Grassland 
Shrubland 
Forest 

Deciduous  forest 
Evergreen  Forest 

Mixed  deciduous/evergreen  forest 
Closed  cone  pine  forest 

water 

Deep  tidal  channels 
Shallow  tidal  channels 
Tidal  creeks  and  sloughs 
Creeks  and  Rivers 

Ditches,  ponds,  and  closed  channels 

Wetlands 

Salt  marsh 
Brackish  marsh 
Fresh  marsh 
Swamp 

Intertidal  flat 
Eelgrass 

i  Beach 

| 

Dunes 

Bare  dunes 

Sparsely  vegetated  dunes 
Vegetated  dunes 
Dune  hollows 
Dune  swamps 

Jetties  and  Reefs 
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C .  METHODS 


The  habitat  type  mapping  undertaken  for  the  Humboldt  Bay 
Study  utilized  1:6000  color  infra-red  photography  and  ground  truth 
verification  techniques  to  develop  detailed  1:6000  maps .  The  photo¬ 
graphs  were  taken  in  November  and  December  1978  and  March  1979. 

Over  500  9-inch  square  photographs  provided  stereo  coverage  of  the 
entire  study  area. 

Ground  truth  verification  involved  seven  one  week  field 
trips  between  October  1978  and  May  1979.  On  these  field  trips, 
ground  observations  provided  the  information  necessary  to  refine 
the  classification  system  described  in  Table  II-2.  At  the  same 
time,  the  distribution  of  habitat  types  was  compared  to  signatures 
on  the  photographs.  The  result  was  a  description  and  map  of  all 
habitat  types  distinguishable  on  the  photographs. 

Unfortunately,  in  some  areas  access  was  physically  difficult 
(e.g.,  sand  dunes  between  Manila  and  Samoa)  or  refused  (e.g.,  Woodley 
Island) .  In  these  areas  we  were  obligated  to  rely  on  information 
obtained  at  other  locations.  (We  have  since  gained  admittance  to 
Woodley  Island  and  our  final  maps  reflect  that  new  information.) 

Final  maps  were  made  as  mylar  overlays  to  a  series  of  1:6000 
topographic  maps  of  Humboldt  County.  These  final  maps  have  been  sub¬ 
mitted  with  this  report.  It  should  be  noted  that  numerous  changes 
have  taken  place  within  the  area  since  March  1979  (e.g.,  construc¬ 
tion  of  the  Woodley  Island  Marina  and  the  Areata  Marsh) .  We  have 
tried  to  include  these  new  developments  where  possible. 

During  the  course  of  field  studies,  numerous  plant  species 
were  collected  and  identified.  For  all  grasses  (Grew? ineae)  Hitch¬ 
cock  (1970)  was  the  principal  reference.  Mason  (1957)  was  used  in 
identification  of  wetlands  species.  Munz  and  Keck  (1973)  was  the 
major  source  for  all  other  specimens.  Hitchcock  and  Cronquist  (1973) 
served  as  a  secondary  source.  Voucher  specimens  are  on  file  at  the 
SAI  offices. 

After  completion  of  the  1:6000  maps,  all  areas  were  plani- 
metered  to  determine  their  areal  extent.  The  areal  extent  of  habi¬ 
tat  types  within  the  bay,  including  channels  and  associated  inter¬ 
tidal  flats,  was  determined  from  the  1:24000  habitat  map  (Plate  10, 
Volume  II) .  It  was  felt  that  the  boundaries  of  these  habitat  types 
could  not  be  determined  from  either  maps  or  photographs  to  justify 
planimetry  at  the  larger  scale .  A  compensating  polar  planimeter 
was  used  to  develop  these  data. 
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D.  RESULTS 


On-the-ground  investigation  of  signatures  recognized  in  the 
aerial  photographs  resulted  in  a  more  detailed  classification,  par¬ 
ticularly  with  respect  to  wetlands  than  that  noted  in  Table  II-l. 
This  section  will  discuss  first  the  habitat  types  encountered; 
second,  the  distribution  of  habitat  types;  and  third  the  areal 
extent  of  habitat  types.  Finally,  there  is  a  discussion  of  rare 
and  endangered  species  within  the  Humboldt  Bay  region. 


Habitat  Types 

As  noted  previously,  nine  major  habitat  types  were  iden¬ 
tified  and  mapped  in  the  Humboldt  Bay  region.  Most  of  these  were 
divided  into  subtypes  on  the  basis  of  physical  or  biological  char¬ 
acteristics.  Each  of  these  types  and  associated  subtypes  is  de¬ 
scribed  here  in  detail. 

Urban 


Consisting  principally  of  residential,  commercial,  and 
industrial  activities,  these  are  areas  of  dense  human  habitation. 
Transportation  facilities,  port  facilities,  gravel  pits,  and  open 
areas  which  have  been  scraped  or  filled  are  all  included  in  the 
urban  habitat  type.  In  general,  vegetation  in  these  areas  is  either 
sparse,  or  exotic  and  managed  for  aesthetic  reasons.  As  a  result, 
there  is  little  use  of  these  areas  by  native  wildlife. 

Wooded  urban  parks  may  be  exceptions  to  this  description, 
and  they  are  identified  according  to  the  appropriate  habitat  type. 
Cemetaries,  playgrounds,  and  similar  areas  are  mapped  as  urban/ 
grassland,  thus  recognizing  their  similarity,  but  not  equivalence, 
to  meadowlands.  Scraped  areas,  "vacant  lots"  and  ruderal  locations 
might  also  be  described  as  grasslands;  however,  the  dominance  of 
escaped  ornamentals  and  naturalized  exotics  in  such  locations 
recommends  an  urban,  rather  than  grassland,  designation.  Harbor 
facilities,  in  the  form  of  piers  and  pilings,  often  provide  a  sub¬ 
strate  for  aquatic  flora  and  fauna,  and  habitat  for  water-oriented 
birds.  Over-water  activities  and  in-water  disturbances  probably 
dominate  the  ecological  processes  of  these  areas,  however;  thus 
the  urban  designation  was  used. 

Agriculture 

Pasture  and  croplands  constitute  most  of  the  agriculture 
habitat  type  in  the  study  area;  grazing  of  cattle  and  sheep  is  the 
most  common  farming  activity.  Most  agriculture  is  located  in  the 
low,  flat  lands  of  the  floodplains  where  rich,  alluvial  soils  are 
found.  Most  of  these  areas  are  diked  and  drained  and  were  probably 
at  or  near  intertidal  elevations  prior  to  reclamation.  Old  maps 
(U.S.  Coast  Survey,  1870),  soil  descriptions  (McLaughlin  and  Harra- 


dine,  1965)  and  old  channels  in  pastures  are  evidence  of  the  pre- 
settlement  wetland  characteristics  of  these  areas. 

Most  of  the  agriculture  lands  in  the  study  area  have  been 
simply  designated  as  such,  with  no  distinction  between  different 
types  of  agricultural  activities.  However,  the  wetlands  emphasis 
of  this  study  required  an  investigation  of  wet  pastures  and  grazed 
wetlands.  The  following  discussion  is  not  intended  to  resolve  all 
the  problems  related  to  the  wet  pasture  issues.  Rather,  it  is  hoped 
we  can  offer  some  new  insights  and  suggestions. 

Pastures  are  generally  seeded  to  encourage  the  dominance  of 
forage  grasses.  Some  of  these  are  tolerant  of  saturated  soils,  others 
are  not.  Bentgrass,  or  redtop,  (Agrostis  alba) ,  Timothy  (Phleum  p ra¬ 
te  nse)  and  red  fescue  (Festuca  rubra)  are  examples  of  the  former . 
Bentgrass  has  been  identified  in  brackish  marshes  from  California  to 
Washington  (Harvey,  1978;  Frenkel,  1978;  Burrell,  1978);  red  fescue 
has  also  been  noted  in  marshes  and  bogs  (Hitchcock,  1950).  Where 
these  species  are  dominant,  it  would  be  difficult  to  distinguish 
between  dry  pastures,  wet  pastures,  and  seasonal  wetlands  on  the 
basis  of  vegetation  characteristics . 

As  a  result  of  their  elevation,  location,  and  history, 
agricultural  lands  in  the  Humboldt  Bay  area  are  often  saturated  or 
flooded.  The  frequency,  duration,  and  season  of  the  flooding  may 
have  a  significant  impact  on  which  vegetation  will  survive  in  these 
areas.  Grazing  pressure  may  also  have  a  controlling  influence.  In 
addition  to  the  water— tolerant  forage  grasses,  species  common  in  wet, 
and  often  overgrazed,  pastures  include  buttercups  (Ranunculus  sp.), 
silverweed  (Potentilla  pacifica) ,  and  wiregrass  or  soft  rush  (Juncus 
effusus).  Where  possible,  these  areas  have  been  identified  as  wet 
pasture  (Aw) .  This  designation  recognizes  the  principal  utilization 
of  the  land  as  pasture,  while  at  the  same  time  noting  the  wetland 
character  of  the  habitat  type. 

In  other  locations,  an  area  may  be  inside  a  dike  and  fenced 
for  pasture,  but  the  habitat  type  is  dominated  by  wetland  species 
and  not  apparently  grazed  heavily.  Sedge  (Carex  obnupta) ,  wire  grass 
(Juncus  effusus  and  J.  balticus)  and  silverweed  are  common.  Marsh 
pennywort  (Hydrocotyl  umbellata) ,  cattail  (Typha  latifolia)  and  bul¬ 
rush  (Scirpus  robustus)  are  found  in  standing  water  and  shallow 
channels.  Where  tide  gates  are  leaking,  allowing  partial  tidal  in¬ 
undation,  salt  grass  (Distichlis  spicata) ,  pickleweed  (Salicornia 
pacifica)  and  jaumea  (Jaumea  carnosa)  may  dominate.  These  areas  have 
been  classified  agriculture/wetland  (A/W) ,  thus  denoting  the  equal 
standing  of  land  use  and  land  cover  as  compared  with  the  previously 
described  habitat  type. 
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Grassland 


These  habitat  types  consist  of  mixed  communities  of  annual 
and  perennial  grasses  and  forbs.  Shrubs  and  trees  may  be  present, 
but  represent  less  than  40%  of  the  cover.  Few,  if  any,  of  the  grass¬ 
lands  in  the  study  area  represent  undisturbed  habitats;  most  grass¬ 
lands  are  abandoned  agricultural  areas,  vacant  lots  or  roadsides. 
Common  elements  of  grasslands  include :  orchard  grass  (Dactylis 
glomerata) ,  velvet  grass  (Holcus  lanatus) ,  pampas  grass  (Cortederia 
seiloana) ,  yarrow  (Achillea  millefolium) ,  sweetclover  (Melilotus 
spp.),  broom  (Cytisus  spp.)  and  a  wide  variety  of  other  species. 

Where  grasslands  are  abandoned  pastures  within  diked  areas,  some 
wetland  species  may  also  be  present.  Hairgrass  (Deschampsia  caespi- 
rosa ) ,  soft  rush,  rabbitfoot  grass  (Polypogon  monspeliensis)  and 
others  are  common  in  wet  grasslands.  ~  ~ 

Shrubland 


A  dominance  of  woody  vegetation  up  to  6  meters  (20  feet) 
in  height  characterizes  shrub  habitat  types.  Greater  than  40%  cover 
was  considered  dominance.  These  habitat  types  often  represent  a 
stage  in  the  succession  from  grassland  to  forest.  In  some  cases  they 
may  also  represent  dynamic  equilibrium  situations  in  which  physical 
constraints  prevent  the  establishment  of  forest  vegetation.  Riparian 
shrubs  _>n  the  steep  banks  of  the  lower  Mad  River  are  an  example  of 
this  situation;  flooding  and  erosion  prevent  the  establishment  of 
forest  vegetation.  Common  shrub  species  include:  blackberries 
(Rubus  spp.),  coyote  brush  (Baccharis  pilularis) ,  broom,  and  bay- 
berry  (Myrica  californica) .  Indian  plum  (Osmaronia  cerasiformis) , 
cascara  (Rhamnus  purshiana) ,  silk  tassel  (Garrya  eliptica) ,  and 
willow  (Salix  spp.)  may  also  be  found.  The  understory  of  a  shrub 
area  may  be  devoid  of  vegetation,  or  there  may  be  a  mixture  of 
grasses,  forbs,  and  vines  such  as  bracken  fern  (Pteridium  aquilinum) , 
salal  (Gaultheria  shallon) ,  wild  cucumber  (Mai>  l  sp.),  and  sedge 
(Carex  sp . ) . 


Forest 


In  general,  forests  are  dominated  by  deciduous  or  coniferous 
trees  greater  than  6  meters  (20  feet)  in  height.  As  with  shrubland, 
dominance  indicates  a  canopy  cover  greater  than  40%.  Several  differ¬ 
ent  forest  habitat  types  have  been  described  and  mapped  in  the  Hum¬ 
boldt  Bay  study  area.  Although  much  of  this  area  was  originally 
wooded,  only  isolated  remnants  of  those  pre-settlement  forests  remain. 
Most  of  the  woodlands  around  the  study  area  are  second  growth,  which 
has  become  established  following  the  early  timber  harvests. 

Four  distinct  forested  habitat  types  were  noted  within  the 
study  area;  these  were  divided  according  to  whether  deciduous  or 
evergreen  trees  dominated.  In  each  forest  type  the  canopy  is  composed 
of  at  least  70%  of  the  identified  tree  type.  The  forest  habitat  types 
identified  are: 
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.  Deciduous  Forest 
.  Evergreen  Forest 
.  Mixed  Deciduous/Evergreen  Forest 
.  Closed  Cone  Fine  Forest 

The  process  of  succession  has  been  described  often;  it  is 
the  orderly  change  of  communities  from  a  pioneer  stage  to  the  rela¬ 
tively  stable  climax  community  of  the  region  (Odum,  1971).  Typically, 
the  pioneer  stage  consists  of  a  mixed  comnunity  of  grasses  and  forbs. 
This  community  is  slowly  invaded  by  a  variety  of  shrubs.  In  the 
Northwest  these  are  replaced  by  a  deciduous  forest  such  as  that  de¬ 
scribed  below.  Eventually  young  conifers  become  established  in  the 
understory  of  the  deciduous  forest.  As  the  conifers  become  larger, 
a  mixed  deciduous/evergreen  forest  is  apparent.  Ultimately,  the 
conifers  dominate,  and  a  climax  stage  is  reached.  The  exact  makeup 
of  the  climax  coniferous  forest  varies  with  elevation,  exposure,  and 
many  other  variables. 

Deciduous  forest  is  dominated  by  alder  (Alnus  oregana) , 
although  willow  (Salix  spp.) ,  dogwood  (Cornus  stolonifera) ,  and 
cottonwood  (Populus  trichocarpa)  may  be  intermixed  or  locally  domi¬ 
nant,  especially  in  riparian  situations.  The  understory  of  deciduous 
forests  may  range  from  being  almost  devoid  of  vegetation  to  being  an 
impenetrable  thicket.  In  the  former  situation  speedwell  (Veronica 
sp.),  small  headed  bulrush  (Scirpus  microcarpus)  and  sedge  are  widely 
scattered  beneath  a  high  dense  alder  and  willow  canopy.  In  the  latter 
case  salmonberry  (Rubus  spectabilis) ,  blackberry,  elderberry  (Sambucus 
racemosa) ,  bracken  fern,  cow  parsnip  (Heracleum  lanatum)  and  a  variety 
of  other  species  combine  to  form  an  almost  impassable  thicket. 

Evergreen,  or  coniferous,  forest  is  usually  a  mixture  of 
redwood  (Sequoia  sempervirens)  and  Douglas  fir  (Pseudotsuga  menziesii) . 
Other  conifers  which  may  be  present  include  lowland  fir  (Abies  gran- 
dis)  and  Sitka  spruce  (Picea  sitchensis) .  The  understory  of  this 
forest  may  vary  considerably,  but  alder,  bayberry,  tanbark  oak 
(Lithocarpus  densiflora) ,  and  chinquapin  (Castanopsis  chrysophylla) 
are  all  common  trees  and  large  shrubs.  Smaller  shrubs  include: 
salmonberry,  salal,  rhododendron  (Rhododendron  californicum) , 
huckleberry  (Vaccinium  ovatum)  and  Oregon  grape  (Berberis  sp.). 

Grasses  and  forbs  are  not  often  prevalent  in  the  understory  of  the 
evergreen  forest  due  to  the  shortage  of  light  and  space.  However,  a 
variety  of  them  may  be  found  widely  dispersed  on  the  forest  floor. 

The  mixed  deciduous  evergreen  forest  contains  a  mixture  of 
species  identified  in  both  previous  forest  habitat  types.  As  men¬ 
tioned  earlier,  this  mixed  forest  may  represent  a  successional 
transition  between  deciduous  and  evergreen  forests.  In  some  areas, 
such  as  the  steep-sided  gulches  of  Eureka,  this  habitat  type  may 
represent  a  dynamic  equilibrium  resulting  from  conditions  of  light, 
water  and  steep  slopes. 
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Closed  cone  pine  forest  is  restricted  to  the  coastal 
strand  in  the  Humboldt  Bay  region.  It  is  a  very  dense  forest  which 
is  probably  climax  in  the  barren,  sandy  soils  of  the  coast.  Several 
detailed  vegetative  studies  of  the  closed  cone  forests  have  been 
carried  out  (Johnson,  1963;  Barker,  1976) .  The  results  of  these 
previous  studies  are  incorporated  in  this  description. 

Beach  pine  (Pinus  con tor ta)  is  the  dominant  tree  in  the 
closed  cone  pine  forest,  but  Douglas  fir,  Sitka  spruce,  and  silk 
tassel  are  present  also.  The  understory  is  a  dense  and  often  impene¬ 
trable  thicket  of  salal,  bearberry  (Arctostaphylos  uva-ursi)  and 
huckleberry.  Where  the  shrubs  open  up,  everlasting  (Anaphalis  margari- 
tacea) ,  yerba  buena  (Sature ja  douglasii)  and  bracken  fern  (Pteridium 
aguilinum)  are  found. 

An  unusual  forest  habitat  that  is  found  in  scattered  loca¬ 
tions  consists  of  stands  of  eucalyptus  (Eucalyptus  spp.).  This 
broadleaved  evergreen  is  an  exotic  from  Australia  commonly  planted 
as  a  windbreak.  As  a  result,  many  of  the  stands  are  long  and  narrow 
in  shape,  providing  a  buffer  between  habitat  types  on  both  sides, 
but  relatively  little  habitat  in  its  own  right. 

Water 

Most  water  in  the  Humboldt  Bay  study  area  is  either  in 
tidal  channels  of  the  bay  or  in  rivers  and  creeks  entering  the  bay 
or  ocean  (intertidal  flats  are  considered  in  a  subsequent  discussion) . 
For  the  purposes  of  this  study,  water  habitat  type  is  divided  into 
the  following  categories: 

.  Deep  Tidal  Channels 
.  Shallow  Tidal  Channels 
.  Tidal  Creeks  and  Sloughs 
.  Creeks  and  Rivers 

.  Ditches,  Ponds,  and  Closed  Channels 

Figure  II-l  illustrates  the  relationships  between  the  various  water 
and  wetland  habitat  types. 

Deep  tidal  channels  are  those  areas  within  the  Bay  which  are 
subject  to  maintenance  dredging  for  navigation  and  commercial  purpo¬ 
ses.  The  depth  of  these  channels  ranges  from  17  to  47  feet  below 
mean  lower  low  water  (MLLW)  and  is  maintained  by  the  Corps  of  Engi¬ 
neers  (NOS  ,  1977).  There  is  a  total  of  8.6  miles  of  these  channels 
in  the  Bay  with  widths  of  300-800  feet. 

Deep  tidal  channels  are  generally  characterized  by  minimal 
macroscopic  vegetation.  This  is  due  to  both  the  depth,  and  subsequent 
lack  of  available  light,  and  also  the  frequent  disturbance  associated 
with  maintenance  dredging  activities.  There  are,  however,  a  few  spe¬ 
cies  of  algae  which  may  become  established  in  the  channels  in  periods 
between  dredging  activities.  Invertebrate  fauna  are  more  character¬ 
istic  of  deep  channel  habitat  types.  In  many  locations,  though,  even 
benthic  infauna  are  sparse,  due  to  high  velocity  tidal  currents. 
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Tidal 


GENERALIZED  RELATIONSHIP  OF  WATER  AND  WETLAND  HABITAT  TYPES  Figure  II 


There  is,  however,  a  significant  phytoplankton  population  which 
occupies  the  water  column  (Harding,  1973). 

Shallow  tidal  channels  are  generally  between  -17  and  -3 
feet  (MLLW) ;  these  channels  are  distributed  throughout  the  bay  and 
act  to  drain  the  intertidal  flats  as  the  tide  ebbs.  More  impor¬ 
tantly,  most  shallow  channels  do  not  undergo  periodic  dredging; 
consequently,  the  substrate  and  associated  flora  and  fauna  are  not 
highly  disturbed,  as  they  are  in  deep  channels. 

The  undisturbed  and  shallow  character  of  these  channels 
allow  a  few  plants  to  survive.  Eelgrass  may  be  found  along  the 
edges  or  occasionally  at  the  bottom  of  these  channels.  Where  algae 
are  found  sea  lettuce  (Ulva  sp.)  or  filamentous  greens  are  most 
common . 


Tidal  creeks  and  sloughs  are  connected  to  the  Bay,  but 
meander  through  agricultural  lands.  The  shallow  channels  are  usually 
diked  and  occasionally  dredged  to  prevent  flooding  in  adjacent  areas. 
Tidal  creeks  such  as  Elk  River  and  Jacoby  Creek  are  usually  character¬ 
ized  by  depressed  salinities  and  high  turbidity  as  a  result  of  upland 
runoff  and  stream  flow. 

Tidal  sloughs  such  as  Liscom,  Mad  River,  Fay  and  Hookton 
Sloughs  generally  do  not  have  significant  amounts  of  stream  flow  in¬ 
put  and,  therefore,  often  do  not  exhibit  depressed  salinities. 

The  upstream  limit  of  tidal  creeks  is  the  limit  of  tidal 
influence,  an  important  boundary  for  some  regulatory  agencies.  In 
this  study,  however,  the  upstream  limit  of  tidal  influence  can  only 
be  approximated,  using  field  examination  and  a  review  of  existing 
literature.  Thus,  the  upper  limit  of  tidal  influence  in  streams 
mapped  in  this  study  cannot  be  considered  exact. 

Unvegetated  intertidal  flats  are  often  distributed  in 
tidal  creeks  and  sloughs.  Vegetation  in  tidal  creeks  may  vary  from 
marine  or  brackish  algae  on  channel  bottoms  to  salt  or  brackish 
marsh  species  along  the  edges.  Sea  lettuce  (Enteromorpha  sp.),  wid¬ 
geon  grass  (Ruppia  sp.)  and  pondweed  (Potamogeton  sp.)  may  all  be 
found  along  channel  bottoms,  along  with  a  wide  variety  of  benthic 
invertebrates  (see  Section  VI. P,  Volume  II,  of  this  study).  Near 
the  shore,  narrow  bands  of  salt  marsh  vegetation,  such  as  pickleweed 
(Salicornia  virginica)  and  cordgrass  (Spartina  foliosa* ) ,  or  brackish 
marsh  vegetation,  such  as  bulrush  (Scirpus  spp.),  hairgrass  (Des- 


*There  is  some  question  as  to  the  species  of  cordgrass  in  the  Hum¬ 
boldt  Bay  region.  For  a  more  detailed  discussion,  see  the  fol1 owing 
discussion  of  salt  marsh  habitat  types. 
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champs ia  caespitosa) ,  rush  and  sedge  (Carex  obnupta)  may  be  found. 
Where  these  areas  were  large  enough  they  were  mapped  as  specific 
wetland  habitat  types,  rather  than  as  part  of  the  tidal  slough. 

Creeks  and  rivers  are  bodies  of  moving  freshwater  draining 
the  surrounding  watersheds  and  discharging  into  the  bay  or  ocean. 

Some  are  f reef lowing,  but  diked  to  prevent  flooding  of  nearby  lands; 
others  are  separated  from  the  Bay  by  dikes  and  tidegates,  thus  eli¬ 
minating  any  tidal  intrusion  in  their  lower  reaches. 

Generally,  swift  flowing  rivers  and  creeks  have  no  vegeta¬ 
tion  in  their  channels,  although  there  may  be  some  along  shore  or 
in  cutoff  channels.  Slow  moving  rivers  and  creeks,  however,  such 
as  those  moving  across  floodplains,  often  have  extensive  vegetation 
along  the  shore  and  occasionally  in  the  main  channel  also.  Cattails 
(Typha  spp.) ,  marsh  pennywort  (Hydrocotyl  sp.),  canarygrass  (Phalaris 
arundinacea)  and  water  parsley  (Oenanthe  sarmentosa)  may  all  be  found 
in  or  adjacent  to  slow  moving  crteks. 

Ditches,  ponds,  and  closed  ditches  usually  represent 
standing  water  conditions,  although  there  may  be  considerable  water 
movement  during  flood  situations.  Rarely  extensive  in  any  area,  this 
habitat  type  is  nonetheless  widespread  as  farm  ponds,  mill  ponds,  and 
cutoff  sloughs. 

Phytoplankton  and  filamentous  green  algae  often  fill  these 
areas  in  the  summer,  giving  the  water  a  turbid  appearance.  In  shallow 
areas  or  around  the  edges  cattails,  bulrushes  (Scirpus  spp.),  penny¬ 
wort,  and  water  parsley  are  common. 

Wetlands 


A  wide  variety  of  wetland  habitat  types  are  found  in  the 
Humboldt  Bay  study  area.  All  the  wetlands  can  be  divided  into  the 
following  categories  as  a  function  of  water  chemistry,  water  regime, 
substrate,  and  vegetation  characteristics. 

.  Salt  Marsh 
.  Brackish  Marsh 
.  Fresh  Marsh 
.  Swamp 

.  Intertidal  Flat 
.  Eelgrass 
.  Beach 

Salt  marshes  are  perhaps  the  most  familiar  wetland  type 
in  the  area.  They  are  inundated  with  high  salinity  waters  with  such 
frequency  that  only  certain  plant  species  tolerant  of  both  saturated 
soil  conditions  and  high  salt  concentrations  can  become  established. 
Although  usually  limited  to  the  bay  or  tidal  sloughs,  salt  marsh 
communities  have  been  noted  in  agricultural  areas  where  leaking 
tidegates  allow  some  tidal  inundation. 
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Two  basic  vegetation  associations  can  be  identified  in 
Humboldt  Bay  salt  marshes:  a  cordgrass  dominated  community,  and 
a  pickleweed-saltgrass  (Distichlis  spicata)  community.  Where  both 
associations  are  found,  the  cordgrass  appears  to  be  limited  to 
middle  elevations,  while  the  pickleweed-saltgrass  may  be  found 
extending  from  the  lowest  to  the  highest  elevations. 


The  cordgrass  association  is  typically  a  dense,  near 
monospecific  stand,  with  occasional  etiolated  specimens  of  pickle- 
weed  or  orache  (Atriplex  patula)  stretching  up  through  the  cord¬ 
grass.  Cover  is  generally  greater  than  75%,  and  often  100%. 

The  pickleweed-saltgrass  association  is  characterized  by 
a  low  mat  of  vegetation  which  may  be  found  from  the  lowest  to  the 
highest  elevations  of  the  salt  marsh.  At  the  lowest  elevations, 
pickleweed  dominates  with  saltgrass  usually  present  in  measurable 
amounts.  With  increased  elevation,  the  diversity  of  this  association 
increases  and  pickleweed  cover  decreases.  Jaumea  ( Jaumea  carnosa) , 
orache  (Atriplex  patula) ,  sea  lavender  (Limonium  californicum) ,  sea 
milkwort  (Glaux  maritima)  ,  arrowgrass  (Triglochin  maritimum)  ,  salt 
rush  (Juncus  lesueurii*)  and  gumweed  (Grindelia  stricta)  are  all 
common,  but  never  dominant,  in  higher  elevation  pickleweed  marshes. 
Brass  buttons  (Cotula  coronopi folia)  may  also  be  found  in  high  salt 
marshes,  particularly  in  a  very  clayey  substrate.  Other  species 
which  have  been  reported  from  salt  marshes  of  Humboldt  Bay  include 
alkali-grass  (Puccinellia  sp.)  and  arrowgrass  (Triglochin  concinnum) 
(EA1 ,  1979). 


Of  particular  interest  in  higher  elevation  salt  marsh 
habitats  are  Humboldt  Bay  tarweed  (Grindelia  stricta  ssp.  Blakei) 
and  Humboldt  Bay  owl's  clover  (Orthocarpus  castillejoides  var.  hum- 
boldtiensis) ,  both  considered  uncommon  endemic  species  of  Humboldt 
Bay.  Two  varieties  of  salt  marsh  bird's  beak  (Cordylanthus  maritimus 
ssp.  maritimus  and  C.  maritimus  ssp.  palustris)  have  been  reported 
as  rare  or  endangered  species  in  Humboldt  Bay  salt  marshes  ( CNPS  , 
1974) . 


Vegetation  zonation  in  Humboldt  Bay  salt  marshes  appears 
to  differ  considerably  from  other  salt  marshes  in  the  state.  Elsewhere, 
the  cordgrass  association  has  been  identified  as  the  low  elevation 
community,  with  the  pickleweed-saltgrass  association  in  the  upper 
elevations  (Mahall  and  Park,  1976  ;  Harvey,  1978).  Harvey  (1978)  has 


*Mason  (1957)  noted  two  forms  of  this  rush.  One  he  noted  was  "prob¬ 
ably  the  form  designated  as  Juncus  lesueurii  var.  Tracyi- jepson" 

(p.  351),  which  "shows  a  preference  for  sand-dune  habitats."  The 
other  form  is  found  in  salt  marshes,  but  has  not  been  designated. 
Investigation  of  these  taxonomic  questions  is  far  beyond  the  scope 
of  this  work. 
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suggested  that  cordgrass  in  Humboldt  Bay  is  Spartina  spartinae,  a 
Gulf  Coast  species,  rather  than  the  Pacific  Coast  S.  foliosa.  He 
feels  this  is  an  explanation  for  differences  in  zonation  observed. 

Brackish  marsh  is  a  tidal  wetland  inundated  by  low  to 
moderate  salinity  water.  It  is  usually  found  at  the  highest  eleva¬ 
tions  of  salt  marshes  where  upland  runoff  may  dilute  infrequent 
tides,  or  along  tidal  rivers  and  creeks,  where  stream  flow  results 
in  depressed  salinities.  Three  brackish  marsh  associations  have 
been  identified  in  the  study  area. 

A  dense,  monotypic  comnunity  of  sedge  characterizes  one 
brackish  marsh  type.  This  habitat  type  appears  along  slough  borders 
and  also  in  infrequently  inundated  areas  with  poor  drainage  of  upland 
runoff.  Lyngby's  sedge  (Carex  lyngbyei )  is  more  common  along  slough 
edges.  Slough  sedge  (C.  obnupta)  may  be  present  in  either  habitat. 

The  second  brackish  marsh  type  is  dominated  by  hairgrass 
(Deschampsia  caespitosa)  although  rush  ( Juncus  spp.),  bentgrass, 
orache  and  silverweed  (Potentilla  pacifica)  are  common.  Other  spe¬ 
cies  found  in  this  community,  but  usually  not  high  concentrations, 
include  saltgrass,  arrowgrass,  and  yarrow  (Achillea  millefolium) . 

The  other  conmon  brackish  habitat  type  consists  of  rushes 
which  constitute  75-90%  cover.  Other  species  present  include  hair- 
grass,  orache,  saltgrass,  and  silverweed.  The  last  two  communities 
described  appear  to  occupy  areas  where  inundation  may  occur  as  often 
as  daily,  but  drainage  is  slow  and  upland  runoff  is  significant .  The 
hairgrass  marsh  is  also  conmon  along  the  upper  boundary  of  salt  mar¬ 
shes  or  on  berms  adjacent  to  tidal  creeks  such  as  Jacoby  Creek  or 
Elk  River . 

Several  fresh  marsh  habitat  types  have  been  identified 
within  the  study  area.  These  are  frequently  associated  with  rivers 
or  creeks,  or  closed  channels  such  as  drainage  ditches  or  abandoned 
mill  ponds.  Some  fresh  marshes  may  also  be  found  in  tidelands  which 
were  diked  for  agricultural  purposes,  but  have  maintained  their  wet¬ 
land  character  by  changing  from  salt  marsh  to  fresh  marsh. 

Cattail  marshes  are  probably  the  most  well  known  fresh 
marsh  habitat  type.  They  usually  occur  as  dense,  monospecific 
communities  in  standing  or  slow  moving  water  up  to  30  cm  (1  foot) 
deep. 

A  common  fresh  marsh  in  the  area  is  dominated  by  water 
parsley  with  occasional  rush  and  marsh  pennywort;  sedge,  bulrush 
(Scirpus  microcarpus)  and  buttercups  (Ranunculus  sp.)  may  be  lo¬ 
cally  common.  This  habitat  type  is  often  in  several  inches  of  water 
with  a  soft  boggy  substrate. 
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The  final  fresh  marsh  type  is  dominated  by  rush  with  some 
sedge  (Carex  obnupta) ,  bulrush,  silverweed,  or  buttercups  scattered 
throughout.  This  community  is  common  on  a  saturated,  but  rarely 
inundated,  firm  substrate. 

Swamps  are  freshwater  wetlands  dominated  by  trees  or 
shrubs.  They  may  represent  a  successional  stage  which  has  replaced 
marsh  habitat  types.  Willows  are  usually  the  dominant  tree,  al¬ 
though  alder  may  also  be  present  in  the  canopy.  The  understory  may 
include  salmonberry,  sedge,  buttercup,  and  bulrush.  Water  parsley 
may  also  be  present  in  particular  boggy  conditions.  Swamps  in  the 
Humboldt  Bay  area  are  generally  found  in  saturated,  but  not  regu¬ 
larly  inundated  situations,  although  they  may  store  considerable 
water  through  the  winter. 

In  the  dune  areas  of  North  Spit,  swamps  have  a  slightly 
different  character.  In  addition  to  the  willows,  beach  pine  (Pinus 
contorta)  and  Sitka  spruce  (Picea  sitchensis)  may  also  be  a  part  of 
the  overstory.  The  shrub  under story  may  contain  bayberry  (Myrica 
californica) ,  twinberry  (Lonicera  involucrata) ,  and  huckleberry 
(Vaccinium  ovatum) .  Low  understory  species  may  include  silverweed 
(Potentilla  Egedii  grandis) ,  sedge,  bracken  fern  (Pteridium  aquili-  ^ 

num) ,  and  dock  (Rumex  crispus)  (Johnson,  1963). 

A  considerable  portion  of  the  bay  is  included  in  the  inter¬ 
tidal  flats.  These  flats  extend  from  the  lower  limit  of  the  salt 
marshes  or  dikes  shoreline  out  to  the  edges  of  the  tidal  channels. 

Their  elevation  varies  from  about  +5  to  6  feet  (MLLW)  to  -3  or  -4 
feet.  Most  of  the  flats  are  bare  above  an  elevation  of  about  +1 
foot  (MLLW) ,  the  only  vegetation  being  diatoms  or  occasional  patches 
of  algae.  The  substrate  of  these  flats  is  mostly  mud  or  sand  (see 
Section  VI. J,  Volume  II) . 

Eelgrass  (Zostera  marina)  forms  dense  stands  on  the  flats 
below  the  +1  foot  (MLLW)  contour.  Maximum  biomass  production  gen¬ 
erally  occurs  at  -1  foot  (MLLW) .  The  lower  limit  of  eelgrass  growth 
has  not  been  defined;  but  it  has  been  identified  below  -1.5  feet 
(Harding,  et  al.,  1975).  The  depth  limit  probably  varies  locally 
as  a  function  of  turbidity,  tidal  velocity,  and  other  variables. 

Almost  all  the  flats  in  the  bay  at  the  broader  depth,  except  those 
actively  used  for  oyster  culture,  are  covered  by  eelgrass.  Although 
eelgrass  forms  a  monotypic  community,  it  also  supports  a  wide  vari¬ 
ety  of  epiphytic  algae.  [Due  to  difficulties  of  identification  at 
the  larger  scale,  eelgrass  has  only  been  mapped  at  1:24000  (Plate  ]0, 

Vol .  II).] 


Beaches  are  unvegetated  intertidal  habitats  along  the 
shore,  generally  characterized  by  sand  or  gravel  substrate.  In 
most  areas,  high  energy  conditions  such  as  waves  or  tidal  currents 
preclude  the  establishment  of  vegetation.  The  porous  substrate 
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also  holds  few  nutrients  to  support  macroscopic  flora.  Certain 
phytoplankton  may  be  present,  attached  to  the  substrate. 

Dunes 


The  coastal  strand  from  Table  Bluff  to  the  Mad  River  mouth 
consists  of  a  collection  of  distinct  dune  habitat  types.  The  wind¬ 
blown  sand  and  salt  spray  and  the  sandy  substrate  create  a  set  of 
conditions  in  which  only  highly  tolerant  or  well  adapted  organisms 
can  survive .  The  habitat  types  noted  in  the  dune  areas  include: 

.  Bare  Dunes 

.  Sparsely  Vegetated  Dunes 
.  Shrubby  Dunes 
.  Dune  Hollows 
.  Dune  Swamps 
.  Closed  Cone  Pine  Forest 

Several  detailed  studies  of  these  habitat  types  have  been  carried 
out  in  the  past  (Johnson,  1963;  Parker,  1974;  Barker,  1976).  This 
section  is  based  primarily  on  those  works.  Dune  swamps  and  closed 
cone  pine  forest  have  been  described  in  previous  portions  of  this 
narrative . 


Bare  dunes  are  unvegetated  areas  of  moving  sand.  On  North 
Spit  these  dunes  may  be  over  100  meters  (300  feet)  wide,  200-300 
meters  (650-1,000  feet)  long,  and  15  meters  (50  feet)  high.  These 
are  major  features  in  the  area,  but  far  too  dynamic  to  support  any 
vecretation  community.  In  addition,  their  size  and  rate  of  movement 
are  such  that  they  will  bury  any  habitat  type  in  their  path. 

Sparsely  vegetated  dunes  are  also  a  mobile  substrate 
habitat  type,  but  not  the  massive  dunes  described  previously;  some 
vegetation  is  established.  Most  foredunes  along  the  coastal  strand 
are  included  in  this  habitat  type.  Beachgrass  (Ammophila  arenaria) 
and  dunegrass  (Elymus  mollis)  are  the  dominant  species  in  this  habi¬ 
tat.  Sea  rocket  (Cakile  spp.),  ice  plant  (Mesembryanthemum  chilense) , 
beach  strawberry  (Fragaria  chiloensis)  and  beach  pea  (Lathyrus  lit- 
toralis)  are  all  found  in  this  habitat  type  also. 

Vegetated  dunes  are  much  more  stabilized  habitat  with  a 
wide  varity  of  grasses,  forbs,  and  shrubs  acting  to  trap  moving 
sand.  Bush  lupine  (Lupinus  spp.)  is  often  the  dominant,  or  at  least 
most  apparent,  species.  Sand  verbena  (Abronia  latifolia) ,  Ambrosia 
chamissonis,  beach  strawberry,  ice  plant,  and  knotweed  (Polygonum 
paronychia)  are  all  low,  matty  perennials  common  on  vegetated  dunes. 

A  wide  variety  of  annual  grasses  and  forbs  including  yarrow  (Achillea 
borealis) ,  goldenrod  (So lid ago  spathulata)  and  tansy  (Tanacetum 
douglasii)  are  also  present.  The  wallflower  (Erysimum  menziesii) 
has  also  been  noted  in  this  habitat  type. 
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Dune  hollows  are  low  areas  between  dunes  in  which  the 
surface  is  at  or  near  the  water  table.  With  some  protection  from 
windblown  sand  and  available  water,  this  habitat  type  is  much  more 
conducive  to  the  establishment  of  vegetation.  A  variety  of  shrubs 
including  coyote  brush,  bayberry,  blackberry,  lupine,  and  bearberry 
are  present.  Rush  (Juncus  lesueurii) ,  birdsfoot- trefoil  (Lotus 
micranthus) ,  sedge,  everlasting,  and  silverweed  (Potentilla  egedii) 
are  common  in  the  under story. 

Jetties  and  Reefs 

The  final  habitat  type  to  be  considered,  these  are  man¬ 
made  structures  constructed  from  impermeable  material.  Concrete  and 
rocks  have  been  used  in  the  construction  of  jetties  and  sea  walls; 
tires  were  used  to  construct  the  artificial  reef  in  South  Bay.  Al¬ 
though  they  do  not  support  flowering  plants,  these  structures  provide 
substrate  for  a  large  and  diverse  algal  community.  Red,  green,  and 
brown  algae  are  usually  distributed  over  much  of  the  subtidal  and 
intertidal  portions  of  the  substrate.  In  addition,  an  even  wider 
variety  of  invertebrate  fauna  occupy  this  habitat  type. 
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Comparison  of  Humboldt  Bay  Habitat  Types  with  the 
the  NWI,  Macomber,  and  WES  Classifications 
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Habitat  Type  Distribution  and  Areal  Extent 

[For  the  purposes  of  discussion  in  this  section,  "study 
area"  refers  specifically  to  the  32,981  acres  of  upland  and  wetland 
habitat  types  within  the  subareas  delineated  on  Plate  1  (Vol.  I) . 

The  14,853  acres  of  open  water  and  associated  intertidal  flats  are 
discussed  here  as  the  "bay  area."  Areal  extent  of  the  various  habi¬ 
tat  types  within  the  "study  area"  is  shown  in  Table  II-3.  The  "bay 
area"  acreages  are  not  included  in  Table  II-3.] 

Urban  habitat  types  constitute  approximately  25%  of  the 
study  area  (8,400  acres)  and  are  second  only  to  agriculture  in 
areal  extent.  The  majority  of  the  urban  area  is  located  in  and 
around  Eureka  and  Areata,  although  there  is  also  about  1,000  acres 
of  urban  habitat  type  on  North  Spit. 

There  are  about  14,000  acres  of  agricultural  habitat  type, 
representing  almost  43%  of  the  study  area.  Agriculture  is  concen¬ 
trated  in  the  flat  bottomlands  wsst  and  southeast  of  Areata,  north 
of  Eureka,  and  in  the  floodplains  of  Salmon  Creek,  Elk  River,  and 
Mad  River.  There  is  also  extensive  agriculture  on  Table  Bluff. 

Grasslands  represent  a  very  small  portion  of  land  within 
the  study  area.  Most  of  the  grassland  area  around  Eureka  is  ceme- 
tary  or  golf  course,  a  habitat  type  that  may  be  equally  described 
as  urban.  Other  grasslands  are  generally  small  parcels  of  aban¬ 
doned  agriculture  or  vacant  urban  land,  usually  scattered  around 
the  periphery  of  Eureka  and  Areata. 

Shrublands  make  up  only  about  1%  of  the  study  area.  As 
with  grasslands,  they  often  represent  abandoned  agricultural  or 
undeveloped  urban  areas.  Typically,  they  have  been  abandoned  for 
a  longer  time  and  woody  vegetation  has  invaded  as  in  "old  field 
succession. " 

The  various  forest  types  cover  approximately  3,000  acres, 
just  under  10%  of  the  total  study  area.  Coniferous  forest  is  the 
most  prevalent,  covering  many  of  the  slopes  adjacent  to  the  Elk 
River  and  Eureka  Slough  bottomlands.  Both  deciduous  and  mixed 
forests  are  also  common  in  these  areas.  The  closed  cone  pine 
forest  is  found  only  within  about  0.5  miles  of  the  coast  along 
North  Spit  and  Areata  Bottoms.  The  almost  600  acres  of  closed 
cone  pine  forest  represents  les?  than  2%  of  the  study  area;  it  con¬ 
stitutes  almost  15%  of  the  4,000  acres  of  dune  habitat  types  within 
the  study  area. 

Water  habitat  types  may  be  divided  into  those  in  the  "study 
area"  and  those  in  the  "bay  area."  Of  the  almost  1,000  acres  of 
water  in  the  study  area,  approximately  60%  is  tidal  creeks  and 
sloughs.  Elk  River,  Mad  River,  Mad  River  Slough,  and  Eureka  are 
the  four  principal  bodies  represented.  Mad  River  and  Elk  River 
also  constitute  the  majority  of  area  in  rivers  and  creeks.  Most 
of  the  remaining  water  in  the  study  area  consists  of  scattered 
ditches,  ponds,  and  closed  channels. 


Table  11-3 


AREAL  EXTENT  OF  HABITAT  TYPES  BY  SUBAREA  '  ' 
(units  in  acres) 
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Table  II- 3  (continued) 


Uplands 

Habitat  Type1 2 3 4 

Beatrice  Flats 

Table  Bluff 

South  Spit 

Elk  River 

Eureka 

Eureka  Slough 

Woodley  Island 

Indian  Island 

Bayside  Bottoms 

North  Spit 

Areata  Bottoms 

Mad  River 

TOTAL 

Bl 

1,626 

546 

120 

1,691 

■ 

2,140 

■ 

1,005 

33 

6,278 

607 

14,053 

Dh 

■ 

■ 

31 

■ 

L _ 

■ 

3 

■ 

57 

35 

2 

128 

Dm 

10 

■ 

H 

■ 

141 

486 

116 

754 

Ds 

47 

26 

14 

87 

Dsp 

■ 

326 

100 

22 

256 

150 

39 

893 

Dv 

201 

21 

■ 

■ 

1,145 

195 

35 

1,597 

Fd 

!■ 

5 

■ 

107 

4 

27 

13 

10 

19 

3 

H 

25 

215 

Fe 

23 

98 

■ 

828 

51 

587 

3 

78 

■ 

9 

51 

1,735 

Fm 

14 

18 

178 

102 

43 

5 

10 

H 

78 

455 

Fp 

■ 

■ 

■ 

■ 

m 

■ 

■ 

Bill 

266 

299 

21 

586 

Fr 

25 

3 

2 

■ 

14 

14 

58 

G 

■ 

■ 

■ 

206 

107 

97 

34 

6 

37 

20 

140 

5 

656 

a 

■ 

9 

2 

■ 

n 

18 

31 

30 

84 

29 

15 

■ 

■ 

8 

56 

23 

54 

342 

u 

105 

38 

35 

1,845 

2,340 

1,087 

2 

9 

238 

1,056 

1,345 

285 

8,385 

1  Discrepancies  between  figures  in  this  table  and  in  Tables  VII-2  through  VII-9 
(Volume  II)  are  explained  in  Appendix  E.7 

2  Location  and  boundaries  of  subareas  are  shown  in  Plate  1-  Values  do  not 
include  intertidal  flats  or  open  water  within  the  Bay  proper. 

3  See  Table  I 1-4 

4  Includes  Aw  and  A/W 
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Table  II -4 


HABITAT  TYPE  KEY 


UPLANDS  WETLANDS 


A 

Agriculture 

A/W 

Agricultural  Wetland 

Aw 

Wet  Agriculture 

SM 

Mixed  Saltmarsh 

Dh 

Dune  Hollow 

SM  i 

Cordgrass  Marsh 

Dm 

Moving  Dune 

SM 

Pickleweed  Marsh 

DS 

Dune  Swamp 

BM 

Mixed  Brackish  Marsh 

Dsp 

Sparse  Dune 

BM3 

Sedge  Marsh 

Dv 

Vegetated  Dune 

BM2 

Hairgrass  Marsh 

Fd 

Deciduous  Forest 

bm3 

Rush  Marsh 

Fc 

Coniferous  Forest 

FM 

Mixed  Fresh  Marsh 

Fm 

Mixed  Forest 

FMj 

Cattail  Marsh 

Fp 

Closed-cone  Pine  Forest 

fm2 

Water  Parsley  Marsh 

Fr 

Riparian  Forest 

fm3 

Rush  Marsh 

G 

Grassland 

sw 

Swamp 

J 

Jetties 

M 

Intertidal  Flat 

s 

Shrubland 

B 

Beach 

U 

Urban 

Wb 

River  Bar 

Wc 

Deep  Channels 

Wd 

Closed  Ditches  and  Ponds 

Wr 

Creeks  and  Rivers 

Ws 

Tidal  Creeks  and  Sloughs 

wt 

Tidal  Channels 
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For  purposes  of  this  discussion,  the  "bay  area"  may  be 
divided  into  North  Bay  (north  of  Samoa  Bridge) ,  Entrance  Bay  (Samoa 
Bridge  to  Buhne  Point)  and  South  Bay  (south  of  Buhne  and  South  Spit 
Jetty).  Of  the  8,000  acres  in  North  Bay,  there  are  about  750  acres 
of  shallow  channels  and  830  acres  of  deep  channels.  The  remaining 
80%  of  the  area  is  intertidal  flat.  In  Entrance  Bay  there  are 
1,100  acres  of  shallow  channels,  2,050  acres  of  deep  channels,  and 
only  120  acres  of  intertidal  flat,  mostly  in  the  vicinity  of  Indian 
and  Woodley  Islands.  As  in  North  Bay,  the  channels  only  constitute 
about  20%  of  the  3,600  acres  of  South  Bay. 

Wetlands  in  the  Humboldt  Bay  area  have  been  classified 
as  salt,  brackish  or  fresh  marsh,  swamp,  or  intertidal  flat. 

Marshes  and  swamps  are  all  considered  part  of  the  "study  area;" 
intertidal  flats  are  found  in  both  the  "study  area"  and  the  bay 
area. 


Of  the  1,400  acres  of  marsh,  about  70%  (970  acres)  are 
identified  as  salt  marsh.  The  single  largest  parcel  of  salt  marsh 
(195  acres)  is  located  on  Indian  Island.  There  are  also  about  130 
acres  of  salt  marsh  within  Mad  River  Slough.  The  remainder  of  the 
salt  marsh  is  scattered  in  small  parcels  around  the  periphery  of 
North  and  South  Bays,  and  up  Eureka  Slough  and  Elk  River. 

Brackish  marsh  is  generally  found  along  the  shores  of 
tidal  creeks  and  rivers  or  behind  old,  partially  breached  levees. 
Hairgrass  and  rush  marshes  are  the  most  common  types,  especially 
in  the  vicinity  of  King  Salmon,  Elk  River,  and  Eureka  Slough. 

Fresh  marsh  is  also  widely  scattered  throughout  the  study  area, 
rarely  in  large  parcels.  Some  of  the  larger  fresh  marshes  are 
found  in  the  Eureka  Gulches  and  in  the  vicinity  of  South  Bay  Union 
School. 


Approximately  185  acres  of  swamp  have  been  mapped  within 
the  study  area,  not  including  the  dune  swamps  found  among  the 
coastal  dunes.  Most  of  the  swamp  consists  of  scattered  parcels  of 
less  than  5  acres.  Several  large  swanp  areas  do  exist  in  the 
Eureka  Gulches,  interspersed  with  fresh  and  brackish  marshes. 

Within  the  "study  area,"  about  300  acres  of  intertidal 
flats  have  been  identified.  Most  of  these  flats  are  located  in 
Mad  River  Slough,  Eureka  Slough,  Elk  River,  or  adjacent  to  Beatrice 
Flats.  Approximately  9,600  acres  of  flats  are  distributed  through¬ 
out  the  "bay  area,"  with  about  6,400  acres  in  North  Bay  and  3,200 
acres  in  South  Bay.  In  North  Bay,  about  16%  of  the  flats  (1,000 
acres)  are  covered  by  eelgrass;  while  in  South  Bay,  eelgrass  occu¬ 
pies  about  60%  (1,900  acres)  of  the  intertidal  flats.  The  signi¬ 
ficant  difference  in  eelgrass  coverage  between  North  and  South  Bays 
can  probably  be  attributed  in  part  to  differences  in  sediment  and 
depth  distribution  in  the  two  bays,  and  to  oyster  harvesting  in 
North  Bay. 
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Although  the  beach  habitat  type  has  been  mapped,  no  esti¬ 
mate  has  been  made  of  the  areal  extent.  The  beach  area  will  fluc¬ 
tuate  dramatically  with  season,  storm,  and  tidal  height. 

Dune  habitat  types  are  found  almost  exclusively  along 
the  coastal  strand,  within  0.5  miles  of  the  beach.  Elk  River  Spit, 
however,  has  been  recognized  as  a  similar  dune  environment.  In¬ 
cluding  the  closed  cone  pine  forest,  about  4,000  acres  of  dunes 
have  been  mapped.  Of  this,  120  acres  are  located  on  Elk  River  Spit, 
25  acres  on  Indian  Island,  and  approximately  570  acres  on  South 
Spit.  The  remaining  3,300  acres  are  found  between  the  Bay  entrance 
and  the  mouth  of  Mad  River.  On  South  Spit,  sparsely  vegetated 
dunes  are  the  most  common  habitat  type,  while  north  of  the  Bay 
mouth,  densely  vegetated  dunes  constitute  more  than  40%  of  the  area. 
About  750  acres  of  the  coastal  strand  is  covered  by  unvegetated 
moving  dunes.  Of  interest  is  the  fact  that  about  40%  of  the  coastal 
strand  north  of  Manila  is  moving  dune  and  13%  is  sparsely  vegetated, 
while  south  of  Manila,  40%  of  the  strand  is  sparsely  vegetated  and 
about  7%  is  moving  dune. 

Jetties  and  reefs  are  limited  to  very  small  areas  at  the 
distal  ends  of  North  and  South  Spits. 


Endangered  and  Threatened  Species 

The  Endangered  Species  Act  of  1973  (P.L.  93-205)  as  amended, 
provides  a  program  for  the  conservation  of  endangered  and  threatened 
species,  and  their  ecosystem.  Plants  which  have  been  officially 
listed  as  threatened  or  endangered  are  protected  by  the  restrictions 
of  that  act.  The  most  recent  official  list  was  published  in  the 
Federal  Register  by  the  Fish  and  Wildlife  Service  (USFWS)  on  July  11, 
1978  (43  FR  58048) . 

USFWS  also  published  in  the  Federal  Register  a  list  of 
"proposed  endangered"  species  on  16  June  1976  (41  FR  24524-72)  and  a 
list  of  "candidate  threatened"  species  on  1  July  1975  (40  FR  27837- 
46) .  Most  of  the  proposed  and  candidate  species  were  originally 
listed  in  a  report  by  the  Smithsonian  Institution  to  Congress 
(Smithsonian,  1975)  as  required  by  the  Endangered  Species  Act. 
According  to  1978  amendments  to  the  Endangered  Species  Act  species 
listed  as  "proposed  endangered"  or  "candidate  threatened"  must  be 
finalized  by  December  1979.  It  should  be  noted  that  Federal  agencies 
are  required  to  treat  proposed  endangered  and  candidate  threatened 
as  if  they  were  officially  listed  until  a  final  decision  has  been 
rendered. 

The  California  Native  Plant  Society  has  also  published  a 
list  of  vascular  plants  determined  to  be  rare  and  endangered  (CNPS, 
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1974).  While  this  list  has  no  “force  of  law,"  it  does  represent 
extensive  work  by  CNPS  and  their  recommendations  to  USFWS. 


Table  II-5  is  a  compilation  of  all  plants  known  or  thought 
to  be  found  in  the  study  area  which  are  noted  in  any  of  the  above 
lists.  Plate  11  (Volume  II)  illustrates  the  approximate  known  lo¬ 
cation  of  all  listed  species  within  the  study  area. 
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Table  I I- 5 


RARE,  THREATENED,  AND  ENDANGERED  VASCULAR 
PLANTS  IN  THE  HUMBOLDT  BAY  AREA 


Species 

Common  Name 

Status* 

Source 

Habitat 

Cordytanthus  maritimus 
ssp.  maritimus 

Salt  Marsh 
Bird ' s  Beak 

E 

43  FR 

58048 

Salt  Marshes 

Cordytanthus  maritimus 
ssp.  palustris 

Pt.  Reyes 

Bird*  s  Beak 

CT 

40  FR 

27837 

Salt  Marshes 

Erysimum  menziesii 

Menzies 

Wallflower 

CT 

40  FR 

27839 

Coastal  Sand  Dune 

Lilium  occidentals 

Western  Lily 

PE1 

41  FR 

24552 

Northern  Coastal 
Scrubs 

Orthocarpus  casti l lejoidea 
var  kumboldtiensis 

Humboldt 

Owls-Clover 

PE 

41  FR 

24567 

Salt  Marshes 

Monotropa  uniflora 

Indian  Pipe 

R 

CNPS, 

1974 

Redwood  and  Mixed 
Evergreen  Forest 

♦Status:  E  -  listed  endangered 

PE  -  proposed  endangered 
CT  -  candidate  threatened 
1  -  possibly  extinct  or  extirpated 
R  -  recommended  CNPS 

According  to  the  notice  published  in  the  Federal  Register 
on  10  December  1979,  the  status  of  both  proposed  endangered 
species  has  been  changed  to  candidate  threatened  or  endan¬ 
gered  (44  FR  70  796-97) . 
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WETLAND- UPLAND  BOUNDARY 
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III.  WETLAND-UPLAND  BOUNDARY 


With  the  enactment  of  the  FWPCA  and  subsequently  the  Clean 
Water  Ace  (CWA) ,  the  Corps  was  given  jurisdiction  over  filling  activi¬ 
ties  in  wetlands  adjacent  to  "waters  of  the  United  States"  (33  CFR 
323.2).  According  to  regulations  promulgated  by  the  Corps  on  19  July 
1977  to  administer  the  CWA,  "wetlands"  means 

. . . those  areas  that  are  inundated  or  satura¬ 
ted  by  surface  or  grounduater  at  a  frequency 
and  duration  sufficient  to  support ,  and  that 
under  normal  circumstances  do  support ,  a 
prevalence  of  vegetation  typically  adapted 
for  life  in  saturated  soil  conditions. 

(33  CFR  323.2(c)) 

The  intent  of  this  portion  of  the  Humboldt  Bay  Wetlands  Review  and 
Baylands  Analysis  is  to  identify  the  boundary  between  uplands  and  ad¬ 
jacent  wetlands  as  interpreted  from  Corps  regulations.  Final  bound¬ 
aries  would  be  determined  by  Corps  personnel  on  a  case-by-case  basis. 


A.  PREVIOUS  RESEARCH 


As  has  been  mentioned,  numerous  studies  of  wetlands  have 
been  performed  over  the  last  25  years  (see  Section  III. A,  this  volume). 
In  addition  to  those  mentioned,  several  projects  have  been  carried 
out  specifically  to  identify  the  marsh-upland  boundary  and/or  to 
correlate  that  boundary  with  various  physical  parameters. 

The  first  of  these  was  a  pilot  study  conducted  by  the  National 
Ocean  Survey  (NOS,  1975)  for  the  Environmental  Protection  Agency. 

At  seven  sites  around  the  continental  U.S.,  tidal  marshes  were  sampled 
for  vegetation  along  surveyed  transects.  The  intent  of  this  study 
was  to: 


.  "Investigate  the  relationship  between  tidal 
datums  and  upper  coastal  marsh  vegetation. " 

.  "Compute  the  frequency  of  inundation  for 
various  elevations  within  the  marsh.” 

(NOS,  1975,  p.  1) 

An  important  concept  introduced  to  the  marsh  delineation 
problem  in  the  NOS  (1975)  study  was  that  of  the  transition  zone:  an 
area  between  marsh  and  upland  where  both  wetland  and  upland  flora  were 
present.  It  was  noted  that  in  the  two  West  Coast  study  areas  the 
transition  zone  was  significant,  varying  10-160  feet  horizontally  and 
one  foot  vertically. 
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Following  completion  of  the  NOS  pilot  study  (NOS,  1970), 
two  similar,  but  region-specific,  studies  were  begun  in  Oregon  and 
Virginia.  Each  of  these  studies  investigated  the  marsh-upland  transi¬ 
tion  zone  and  attempted  to  correlate  it  to  tidal  datums. 

In  Virginia,  Boon,  et  al.  (1976),  defined  the  "upper  limit 
of  the  marsh"  (ULM)  as  the  median  point  in  the  transition  zone,  where 
the  dominance  of  marsh  vegetation  matched  that  of  upland  vegetation. 
Careful  surveying  determined  that  this  boundary  was  approximately 
0.8  to  1.2  feet  above  mean  high  water  (MHW) ,  corresponding  to  inunda¬ 
tion  by  50-100  high  tides  per  year. 

The  Oregon  study  (Frenkel  and  Eilers,  1976)  identified  the 
transition  zone  as  "the  ecotone  between  intertidal  marsh  and  upland 
in  which  upland  and  intertidal  species  may  both  be  present..."  (p.  17). 
In  this  study,  the  mean  elevation  of  the  lower  limit  of  the  transition 
zone  was  approximately  1.0  feet  above  MHW,  while  the  mean  elevation  of 
the  upper  limit  was  approximately  1.8  feet  above  MHW.  These  eleva¬ 
tions  were  not  correlated  to  frequencies  of  inundation. 

A  study  of  wetlands  boundaries  in  Washington  (NEC,  1977)  in¬ 
vestigated  four  alternative  methods  of  delineating  the  U1.M:  intersti¬ 
tial  soil  salinity,  groundwater  movement,  tidal  elevation,  and  floral 
distribution.  The  results  showed  both  groundwater  and  soil  salinity 
to  be  highly  variable,  dependent  on  the  recent  history  of  tidal 
inundation,  rainfall,  storm  tides,  and  soil  factors.  Tidal  elevation 
was  found  to  be  a  useful  indicator  but  somewhat  imprecise  due  to  the 
low  gradient  of  marsh  surfaces.  Plant  cormnunities  were  identified  as 
the  best  indicators  of  marsh-upland  boundaries. 

Delineation  of  the  marsh-upland  boundary  was  an  important 
part  of  the  Snohomish  Estuary  Wetlands  Study  conducted  for  the  Seattle 
District  Corps  of  Engineers  (Boule  and  Shea,  1978).  Using  criteria 
established  in  Corps  regulations  (33  CFR  323.2)  and  previous  transition 
zone  studies  (Boon,  et  al . ,  1976;  Frenkel  and  Eilers,  1976;  NEC,  1977) 
detailed  maps  of  a  recommended  wetland-upland  boundary  were  prepared. 
The  report  includes  a  text  discussing  the  work,  identifying  difficul¬ 
ties  in  interpretation,  and  describing  examples  of  situations  encoun¬ 
tered  . 


A  second  Oregon  study  (Frenkel,  et  al.,  1978)  is  an  extensive 
analysis  of  the  coastal  marsh-upland  ecotone.  Detailed  vegetation 
sampling,  soil  salinity  sampling  and  in-depth  statistical  analysis  of 
data  were  the  prominant  aspects  of  this  research  effort.  Detailed 
descriptions  of  numerous  transition  zones  and  application  of  the 
Multiple  Occurrence  Method  (MOM)  to  identify  the  ulm  are  important 
contributions  of  this  work. 

The  only  study  of  wetland  transition  zones  in  California 
investigated  11  sites  from  Humboldt  Bay  to  San  Diego  Bay  (Harvey,  et 
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al.,  1978).  Plant  species  composition  and  percent  cover  were  deter¬ 
mined  for  marsh,  upland,  and  transition  zone;  transition  zone  limits 
were  defined  as  the  5%  cover  value  for  wetland  and  upland  species. 


B.  DISCUSSION  OF  CORPS  REGULATIONS 


As  noted  earlier.  Corps  regulations  (33  CFR  323.2c)  define 
wetlands  as 

. . . those  areas  that  are  inundated  or  satura¬ 
ted  by  surface  or  ground  water  at  a  frequency 
and  duration  sufficient  to  support,  and  that 
under  normal  circumstances  do  support,  a  pre¬ 
valence  of  vegetation  typically  adapted  for 
life  in  saturated  soil  conditions. 

The  key  portion  in  this  definition  is  "...do  support,  a  prevalence  of 
vegetation  typically  adapted  tor  life  in  saturated  soil  conditions." 
Within  this  definition  ctre  several  phrases  which  may  be  subject  to 
interpretation . 

"Prevalence"  has  been  widely  defined  to  mean  a  vegetative 
cover  greater  than  50%  (Boon,  et  al.,  1976;  Boule  and  Shea,  1978; 

NEC,  1977).  Unfortunately,  the  boundary  between  a  prevalence  of 
wetland  vegetation  and  a  prevalence  of  upland  vegetation  is  not  always 
defined  by  a  distinct  line.  In  almost  every  case,  a  transition  zone 
has  been  noted  (NOS,  1975;  Frenkel  and  Eilers,  1976;  Harvey,  et  al., 
1978).  At  the  upper  limit  of  this  transition  zone  upland  species 
dominate;  at  the  lower  limit,  wetland  species  dominate.  There  is 
rarely  a  regular  gradient  of  decreasing  wetland  species  and  increas¬ 
ing  upland  species  between  the  lower  and  upper  limits  of  the  transi¬ 
tion  zone.  Rather,  an  irregular  trend  in  cover  dominance  is  usually 
noted,  reflecting  minute  fluctuations  in  topography,  substrate, 
succession,  and  plant  adaptability.  Thus,  in  areas  where  the  transi¬ 
tion  zone  is  wide  and  the  plant  diversity  is  high  (  a  common  occur¬ 
rence  in  these  ecotones) ,  there  may  be  no  exact  line  which  represents 
the  boundary  between  a  prevalence  of  upland  species  and  a  prevalence 
of  wetland  species. 

"Typically  adapted"  suggests  vegetation  which  thrives  under 
the  identified  conditions,  in  this  case  saturated  soils.  Here  again, 
minor  differences  in  physical  parameters  such  as  substrate  character 
or  local  topography  might  affect  the  ability  of  certain  plant  species 
to  survive.  In  addition,  different  populations  or  varieties  of  the 
same  species  may  exhibit  different  tolerances  to  specific  conditions. 
It  should  be  noted  that  plant  species  which  are  typically  adapted  to 
a  specific  set  of  physical  conditions  are  not  necessarily  incapable 


INCREASING 


of  surviving,  or  thriving,  under  other  conditions.  Many  wetlands 
plants  will  do  well  in  uplands  situations,  provided  they  do  not  have 
to  compete  with  uplands  species. 


Finally,  while  tidal  marshes  are  frequently  inundated,  they 
do  not  exhibit  saturated  soil  conditions  at  all  times  (see,  for  in¬ 
stance:  Jefferson,  1975;  Eilers,  1975;  Disraeli,  1977).  Thus, 
typically  adapted  appears  to  refer  to  species  which  can  flourish  in 
soils  saturated  for  some  time  period,  but  not  necessarily  indefi¬ 
nitely  . 

As  mentioned,  tidal  wetlands  (and  many  non-tidal  wetlands) 
do  not  exhibit  permanently  saturated  soils.  Rather,  the  substrate  is 
saturated  only  during  tidal  inundation;  the  zone  of  saturation  may 
drop  20-30  cm  below  the  surface  during  low  tide  (Disraeli,  1977; 
Jefferson,  1975)  .  In  general,  it  would  be  expected  that  the  frequency 
and  duration  of  saturation  would  decrease  with  elevation  until  an 
upland  condition  was  reached.  However,  in  areas  where  upland  runoff 
or  seepage  is  significant,  this  trend  of  decreasing  saturation  may  be 
altered  at  the  upper  reaches  of  the  marsh.  Figure  III-l  describes,  in 
a  generalized  fashion,  the  relationship  between  saturation  and  eleva¬ 
tion  in  a  tidal  wetland,  and  the  possible  impact  of  upland  runoff. 

This  figure  is  strictly  theoretical  and  should  not  be  considered  at 
all  quantitative. 


INCREASING  ELEVATION  ^ 


FIGURE  XXX -1  SUBSTRATE  SATURATION  AS  A  FUNCTION 
OF  ELEVATION  IN  A  TIDAL  WETLAND 
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From  the  preceeding  discussion,  it  is  apparent  that  the 
boundary  between  wetland  and  upland,  as  defined  in  Corps  regulations, 
is  not  a  distinct  line.  Usually  it  is  a  zone,  the  elevation  and  lo¬ 
cation  of  which  are  controlled  by  a  variety  of  physical  and  biological 
factors.  Where  the  elevational  gradient  is  low  this  zone  may  be  very 
wide  (up  to  160  feet  according  to  NOS  (1975))  and  may  contain  a 
diverse  population  of  both  wetland  and  upland  plant  species. 

It  is  extremely  important  to  recognize  the  differences 
between  the  definition  of  wetlands  used  in  Section  404  regulations 
(33  CFR  323.2),  in  EO  11990,  and  the  definition  developed  by  USFWS. 
According  to  EO  11990 

..."wetlands"  means  those  areas  that  are  inunda¬ 
ted  by  surface  or  ground  water  with  a  frequency 
sufficient  to  support  and  under  normal  circum¬ 
stances  does  or  would  support  a  prevalence  of 
vegetative  or  aquatic  life  that  requires  satura¬ 
ted  or  seasonally  saturated  soil  conditions  for 
growth  and  reproduction. 

This  is  very  similar  to  the  Section  404  definition,  differing  primarily 
in  that  it  includes  aquatic  life  as  well  as  vegetation.  Both  defini¬ 
tions,  however,  require  the  presence  of  vegetation  "typically  adapted 
to  saturated  soixs." 

As  part  of  the  National  Wetlands  Inventory,  USFWS  has  devel¬ 
oped  the  following  definition: 

Wetlands  are  lands  transitional  between  terres¬ 
trial  and  aquatic  systems  where  the  water  table 
is  usually  at  or  near  the  surface  or  the  land  is 
covered  by  shallow  water.  For  purposes  of  this 
classification  wetlands  must  have  one  or  more  of 
the  following  three  attributes:  (1)  at  least 
periodically ,  the  land  supports  predominantly 
hydrophytes,  (2)  the  substrate  is  predominantly 
undrained  hydric  soil,  and  (3)  the  substrate  is 
nonsoil  and  is  saturated  with  water  or  covered 
by  shallow  water  at  some  time  during  the  growing 
season  of  each  year.  (Cowardin,  et  al.,  1979) 

With  this  definition,  agricultural  areas  which  were  once  wetlands  but 
are  presently  diked  and  farmed,  may  be  considered  wetlands,  since  the 
soils  may  retain  their  hydric  character.  It  is  apparent  that  applica¬ 
tion  of  the  USFWS  wetland  definition  in  an  area  may  result  in  a  very 
different  wetland-upland  boundary  than  if  the  Section  404  definition 
is  used. 


Another  imoortant  concept  which  must  be  considered  in  the 
delineation  of  wetlc  Vs  under  Corps  jurisdiction  is  that  of  adjacency. 
Acccrding  to  33  CFR  323.2(d),  "adjacent"  means 
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...bordering,  contiguous,  or  neighboring. 

Wetlands  separated  from  other  waters  of  the 
United  States  by  man-made  dikes  or  barriers, 
natural  river  berms,  beach  dunes  and  the 
like  are  "adjacent  wetlands." 

It  is  apparent  from  this  definition  that  wetlands  which  have  no 
direct,  identifiable  hydrologic  connection  with  waters  under  Corps 
jurisdiction  may  still  be  under  Corps  jurisdiction,  if  they  are  close 
or  nearby. 


As  a  final  point,  it  should  be  noted  that  in  areas  that 
are  unvegetated,  such  as  beaches,  the  Corps  generally  uses  the  high¬ 
est  estimated  tide  as  the  upper  limit  of  its  jurisdiction  under 
Section  404. 

Thus,  delineation  of  the  limit  of  Corps  jurisdiction  re¬ 
quires  not  only  identifying  wetland  habitat  types,  but  also  deter¬ 
mining  their  proximity  to  "waters  of  the  United  States."  These 
determinations  are  the  intent  of  this  portion  of  the  Humboldt  Bay 
Wetlands  Review  and  Baylands  Analysis. 
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C.  APPLICATION  OF  CORPS  REGULATIONS 


In  order  to  effect  the  uniform  application  of  Corps  regula¬ 
tions  on  a  nationwide,  or  even  regional,  basis,  it  is  necessary  that 
terms  mentioned  in  the  previous  section,  such  as  "typically  adapted" 
or  "adjacent,"  be  defined  nationwide.  That  has  not  yet  occurred; 
therefore,  we  are  left  with  local  definitions  which  (1)  appear  to 
work  in  the  area  and,  (2)  appear  to  follow  the  regulations.  Since 
wetland  vegetation  and  character  can  change  significantly  from  one 
region  to  another,  it  may  be  that  local  or  regional  interpretations 
of  regulations  are  the  only  ones  which  will  ever  work.  Such  specu¬ 
lation  is  not  the  purpose  of  this  work,  rather  its  intent  is  to 
identify  both  the  legal  and  biological  obstacles  which  exist  in  this 
type  of  project. 

There  have  been  several  approaches  to  wetland-upland  boundary 
delineation.  These  include: 

.  Identification  of  physical  parameters,  such  as 

soil  conditions  or  tidal  inundation,  which  demarcate 
wetlands  and  uplands. 

.  Identification  of  certain  plant  species  indicative 
of  wetland  habitat  types. 

.  Identification  of  plant  communities  characteristic 
of  wetland  conditions. 

Several  physical  parameters  have  been  identified  as  indica¬ 
tors  of  wetland  conditions.  As  mentioned,  soil  saturation,  soil 
salinity,  and  frequency  of  tidal  inundation  have  all  been  investiga¬ 
ted  as  possible  indicators  of  wetland  conditions.  In  some  cases, 
close  correlations  have  been  shown  between  these  physical  parameters 
and  wetland  habitat  types  (see,  for  example,  Mclntire,  et  al.,  1975; 
Boon,  et  al. ,  1976;  Frenkel  and  Eilers,  1976;  NEC,  1976) .  As  a  re¬ 
sult,  it  has  been  suggested  that  some  of  these  physical  parameters 
could  be  used  to  delineate  the  extent  of  wetlands.  Indicator  species 
have  also  been  used  to  identify  the  extent  of  wetlands.  In  this  ap¬ 
proach,  certain  plant  species  which  can  only  grow  or  compete  in 
saturated  or  saline  soils  are  identified.  The  presence  of  these 
species  determines  the  extent  of  the  wetland.  The  third  approach 
identified  might  be  called  indicator  community.  The  presence  of 
certain  plant  associations  determines  the  extent  of  wetland  habitats. 

Each  of  these  approaches  has  advantages  and  disadvantages. 
Reliance  on  physical  parameters,  such  as  soil  salinity  or  inundation 
frequency,  provides  a  quantitative  means  which  can  be  easily  stated, 
and  excludes  the  complexity  inherent  in  biological  systems.  At  some 
point,  however,  these  quantitative  measures  must  be  correlated  to 
biological  systems.  Such  correlation  involves  extensive  measurements 
and  is  very  time-consuming.  An  indicator  species  is  often  easy  to 
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identify  and  may  strongly  suggest  certain  specifics  regarding  soil 
conditions  where  it  is  found;  however,  it  will  not  necessarily  be 
found  everywhere  those  soil  conditions  exist.  In  addition,  presence 
of  a  single  indicator  species  may  reflect  a  local  anomaly  in  soil 
conditions  or  species  tolerance  and  therefore  may  not  accurately 
delineate  wetland  conditions.  The  use  of  vegetative  associations  as 
indicators  of  wetland  conditions  may  not  be  as  quantitative  as  the 
other  approaches  described;  however,  it  is  a  practical  method  for 
delineating  wetlands.  In  addition,  while  some  wetland  species  may 
be  found  in  an  upland,  wetland  vegetation  associations  will  not  be 
found  in  uplands. 

In  general,  the  Corps  wetlands  definition  (33  CFR  323.2(c)) 
tends  to  define  wetlands  according  to  the  plant  community  approach. 
The  definition  does,  however,  include  the  physical  parameter  satura¬ 
ted  soil.  In  contrast,  the  USFWS  definition  of  wetlands  (Cowardin, 
et  al.,  1977)  uses  the  indicator  species  approach  augmented  by  physi¬ 
cal  parameters.  (For  further  discussion,  see  previous  section.) 

Another  limitation  to  each  of  these  approaches  is  the  selec¬ 
tion  of  wetland  species.  The  identification  of  certain  plants  as 
wetlands  or  uplands  species  may  have  considerable  impact  on  the  re¬ 
sults  of  any  wetlands  boundary  study.  While  there  is  general  agree¬ 
ment  among  researchers  about  which  species  are  characteristic  of 
wetlands  or  uplands  habitats,  there  is  invariably  some  difference 
of  opinion.  This  difference  of  opinion  could  result  in  differences 
in  results. 

The  difference  of  opinion  will  probably  have  a  greater  im¬ 
pact  with  some  approaches  than  others.  It  is  apparent  that  with  the 
indicator  species  approach,  the  identification  of  a  particular  plant 
as  either  a  wetland  or  an  upland  species  might  be  the  controlling 
factor  in  the  designation  of  a  particular  area  as  either  wetland  or 
upland.  In  the  case  of  the  physical  parameter  approach,  the  impact 
occurs  during  the  preliminary  study  when  quantitative  physical  rela¬ 
tionships  to  complex  biological  systems  are  being  deduced.  The  dif¬ 
ference  between  identification  of  a  particular  species  as  either 
upland  or  wetland  may  affect  the  correlations  developed.  In  the 
later  use  of  those  correlations,  that  effect  might  not  be  apparent. 
When  wetlands  are  identified  according  to  the  presence  of  plant  com¬ 
munities,  the  designation  of  a  single  species  may  have  less  impact 
on  the  final  result. 

Thus,  it  is  apparent  that  the  plant  community  approach  to 
wetlands  identification  is  not  only  best  suited  to  Corps  regulations, 
but  also  minimizes  the  potential  for  conflicting  interpretations  of 
Corps  Section  404  jurisdiction.  For  this  study,  associations  of 
plants  considered  to  be  "typically  adapted  to  saturated  soils"  were 
considered  to  be  indicative  of  wetlands. 
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Adjacent"  wetlands  are  those  which  are: 


...bordering,  contiguous,  or  neighboring.  Wetlands 
separated  from  other  waters  of  the  United  States  by 
man-made  dikes  or  barriers,  natural  river  berms, 
beaoh  dunes,  and  the  like  are  'adjacent  wetlands' . 

(33  CFR  323.2(d)) 

No  detailed  guidelines  have  been  promulgated  concerning  adjacent 
wetlands.  As  a  result,  their  delineation  for  this  study  has  been 
based  on  the  interpretations  of  the  investigator.  In  particular, 
adjacent  wetlands  are  those  which  appear  to  have  an  "ecologic"  and/ 
or  hydrologic  connection  to  navigable  waters  or  their  tributaries. 
"Ecologic  connection"  means  the  adjacent  wetland  is  functional  as 
a  part  of  the  immediate  Humboldt  Bay  ecosystem,  providing  habitat 
for  organisms  which  are  a  part  of  the  Bay  ecosystem.  Small,  isola¬ 
ted  wetland  areas  may  not  functionally  contribute  to  the  Bay  eco¬ 
system.  Hydrologic  connection  refers  to  a  movement  of  water,  either 
surface  or  subsurface,  between  Humboldt  Bay  and  the  adjacent  wetland. 
Some  wetlands  within  the  study  area  are  associated  with  only  inter¬ 
mediate  streams  or  seepage  and,  therefore,  lack  any  hydrologic 
connection  to  the  Bay.  In  each  case,  the  interpretations  are  based 
on  available  information  and,  wherever  possible,  field  investigations. 
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D.  METHODS 


Delineation  of  the  wetland  boundary  in  Humboldt  Bay  was 
undertaken  in  conjunction  with  the  habitat  type  mapping  described 
in  Section  II.  Color  infrared  photographs  at  a  scale  of  1:6000  were 
used  for  preliminary  mapping;  ground  truth  investigations  were  made 
in  areas  of  concern.  The  photographs  were  taken  in  November  and 
December  1978  and  March  1979.  Over  500  9-inch  square  photographs 
provided  stereo  coverage  of  the  entire  study  area . 

Ground  truth  verification  involved  seven  one-week  field 
trips  between  October  1978  and  May  1979.  The  purpose  of  ground 
truth  investigations  was  twofold:  first,  to  determine  which  habitat 
types  were  wetlands  and  which  were  uplands  as  interpreted  from  Corps 
regulations;  second  to  examine  potential  of  an  "ecologic"  or  hydro- 
logic  connection  between  the  wetland  and  Humboldt  Bay.  The  result 
of  these  investigations  was  a  line  on  each  habitat  map  denoting  the 
wetland-upland  boundary. 

Identification  of  wetlands  and  their  boundaries  requires 
not  only  an  understanding  of  physical  and  biological  processes  within 
wetland  habitats,  but  also  a  recognition  of  their  expression  in  the 
location  and  region  under  consideration.  In  evaluating  an  area, 
these  processes  and  their  relation  to  the  present  habitat  types  must 
be  considered. 

Identification  of  wetlands  occurred  as  part  of  the  habitat 
classification  and  mapping  described  previously.  Having  identified 
the  uplands,  delineation  of  their  upper  limit  requires  the  identifi¬ 
cation  of  vegetation  in  the  vicinity  of  the  boundary.  Which  species 
dominate  the  area?  Are  any  of  those  species  known  to  tolerate  wide 
ranges  of  soil  moisture?  Are  any  of  them  hydrophillic  or  hydropho¬ 
bic  species?  If  a  single  species  dominates  an  area,  and  it  has  a 
wide  tolerance  of  soil  moisture,  what  other  species  are  found?  What 
are  their  water  tolerances? 

Soil  conditions  should  be  considered.  Is  the  soil  saturated 
at  present?  Is  the  present  moisture  content  the  usual?  How  often 
and  to  what  extent  does  it  fluctuate?  How  well  does  the  soil  hold 
water?  How  well  does  it  drain? 

The  local  water  table  should  also  be  considered.  Is  its 
connection  with  adjacent  water  (riverine  or  estuarine)  direct  and 
apparent?  Does  it  fluctuate  on  a  daily  or  seasonal  basis?  If  so, 
how  much,  and  when?  Does  it  fluctuate  in  response  to  adjacent  water 
level  fluctuations? 

The  timing  of  an  investigation  is  important.  What  were  the 
soil  moisture  conditions  in  the  spring  when  germination  was  occur¬ 
ring?  What  about  late  summer  when  warm  temperatures  and  low  humidity 
may  result  in  desiccation?  Can  first  year  shrubs  be  expected  to 
survive  winter  floods?  Will  the  now  dominant  veqetation  remain  so 
throughout  the  season,  or  will  late  starters  dominate  later  in  the 
season? 
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Finally,  it  is  important  to  examine  the  overall  context  of 
the  site.  Is  the  successional  sequence  apparent?  Does  that  sequence 
offer  any  information  concerning  past  or  future  conditions  on  the 
site?  Has  the  sequence  been  interrupted  due  to  natural  or  man-in¬ 
duced  disturbance?  Will  that  interruption  affect  the  present  con¬ 
dition? 


An  additional  factor  considered  in  these  investigations 
was  the  transition  zone,  an  ecotone  between  wetlands  and  uplands 
habitat  types,  where  neither  local  environment  prevails.  In  this 
study,  every  effort  was  made  to  map  the  wetland  boundary  at  the 
median  of  the  transition  zone,  where  neither  upland  or  wetland  domi 
nated. 


Throughout  the  course  of  the  study  these  questions  were 
considered  in  order  to  most  accurately  and  comprehensively  apply 
the  interpretations  of  Corps  regulations  to  the  Humboldt  Bay  area. 
Sometimes  the  answers  were  clear.  Often  new  information  forced  re- 
evaluation  of  previous  decisions.  But  in  each  case,  wetlands  were 
delineated  according  to  the  definitions  discussed  in  Section  III.C. 

Final  maps  were  made  as  part  of  the  1:6000  habitat  type 
maps.  These  final  maps  have  been  submitted  separately  as  a  part  of 
this  report. 


E.  RESULTS 


When  discussing  and  delineating  the  wetland-upland  boundary, 
it  is  important  to  consider  the  extremely  dynamic  nature  of  the  wet¬ 
land  environment  and  the  often  indistinct  transition  between  upland 
and  aquatic  environments.  The  dynamic  character  is  a  result  not 
only  of  natural  factors,  such  as  climate  change  or  sea  level  fluc¬ 
tuation,  but  also  of  human-induced  factors  such  as  reclamation  or 
dredging.  These  factors  have  several  ramifications  in  the  delinea¬ 
tion  of  wetland  boundaries.  Discussion  of  the  effects  of  these 
environmental  forces  may  be  divided  according  to  natural  and  human- 
induced  factors. 

Natural  Factors 


In  all  habitats,  succession  is  a  continual  process  until 
some  form  of  climax,  or  stable  equilibrium  between  physical  forces 
and  plant  communities,  is  achieved.  Climax  is  a  self-perpetuating 
state  in  the  absence  of  perturbations  of  physical  conditions  where¬ 
upon  the  plant  communities  respond.  In  wetland  habitat  types  the 
primary  physical  factor  is  water  regime,  although  substrate  type, 
nutrient  availability,  salinity,  and  other  factors  undoubtedly  also 
affect  wetland  plant  communities. 

As  mentioned  previously,  there  is  some  evidence  that  many 
wetlands  species  are  not  dependent  on  saturated  soils,  except  inasmuch 
as  those  soil  conditions  may  limit  competition  from  upland  species. 
Thus,  under  rising  sea  level  conditions,  uplands  species  near  the 
wetlands  will  die  back  and  species  more  tolerant  of  saturated  soils 
will  become  established.  The  result  is  a  wetland  boundary  slowly 
migrating  shoreward*.  In  non-tidal  areas  a  similar  situation  might 
result  from  increased  runoff  or  a  rising  water  table.  Knowledge  of 
the  successional  patterns  of  an  area  provide  an  insight  into  these 
situations . 

Examples  of  these  conditions  are  difficult  to  find  in  the 
Humboldt  Bay  area  due  to  extensive  human  alteration.  (It  should 
also  be  noted  that  relative  sea  level  rise  within  the  Bay  may  be  a 
result,  in  part,  of  the  dredging  and  maintenance  of  navigation  chan¬ 
nels.)  Along  the  bayshore  of  South  Spit  are  several  small  patches 
of  salt  marsh.  Some  of  these  appear  to  be  encroaching  into  the  ad¬ 
jacent  dune  habitat  types.  The  leading  edge  of  this  encroachment 
is  apparently  indicated  by  the  dieback  of  some  dune  species  and  the 
presence  of  Juncus  leseur ii ,  a  rush  with  a  marsh-oriented  subspecies 
and  a  dune-oriented  subspecies. 

As  noted  earlier,  upland  runoff  may  have  an  impact  on  the 
character  of  tidal  marshes.  The  potential  influence  is  two-fold. 


‘Thompson  (1971)  noted  that  sea  level  rise  in  Humboldt  Bay  has  prob¬ 
ably  contributed  to  erosion  of  the  seaward  edge  of  tidal  wetlands. 
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First,  at  the  upper  edges  of  a  salt  marsh,  freshwater  runoff  may 
dilute  the  incoming  saline  waters.  With  sufficient  dilution  brack¬ 
ish,  or  even  fresh,  marsh  vetetation  may  become  established  in  the 
upper  reaches  of  the  tidal  (saline)  wetland.  Second,  the  local, 
shallow  water  table  may  fluctuate  with  the  tide,  the  upland  fresh¬ 
water  literally  floating  above  a  subsurface  salt  wedge.  This  phe¬ 
nomenon  has  been  observed  in  shallow  near-shore  wells  (Cline,  1974) 
and  in  other  wetlands  (Boule  and  Shea,  1978) . 

Thus,  two  potential  features  of  the  transition  zone  may 
appear  as  a  result  of  upland  runoff.  The  wetland  and  its  transition 
zone  may  extend  to  a  higher  elevation  above  the  tidal  datums  than 
would  be  found  where  no  runoff  existed;  the  wetland  may  exhibit  a 
broad  transition  from  salt  to  brackish  to  fresh  marsh  and  even  to 
swamp.  Figure  III-2  compares  the  potential  differences  in  wetland 
character  with  the  presence  or  absence  of  upland  runoff. 

Again,  the  extensive  human  alteration  of  the  Humboldt  Bay 
area  makes  it  difficult  to  find  clear  examples  of  the  upland  runoff 
phenomenon.  Furthermore,  detailed  surveys  of  tidal  elevations  within 
the  wetland  would  be  necessary  to  unquestionably  confirm  its  presence 
at  any  location.  Such  surveys  were,  unfortunately,  far  beyond  the 
scope  of  this  work.  Nonetheless,  some  areas  suggest  that  upland 
runoff  may  be  influencing  the  location  of  the  wetland-upland  boundary. 
The  Eureka  Gulches  and  the  Broadway  wetlands  are  probably  good  exam¬ 
ples  of  this  phenomenon.  Other  potential  examples  may  be  found  on 
the  north  shore  of  Swain  Slough,  just  north  of  the  Samoa  seaplane 
ramp  on  North  Spit,  and  along  the  undiked  portion  of  the  west  shore 
of  Mad  River  Slough. 

The  final  natural  factor  influencing  wetland  boundary  de¬ 
lineation  is  sedimentation.  As  sediment  laden  water  moves  through 
a  wetland,  its  velocity  decreases  and  some  sediment  is  deposited. 

In  tidal  wetlands,  increased  surface  elevation  probably  results  in 
decreased  sedimentation  rates,  due  to  decreased  frequency  and  depth 
of  inundation  (wind-borne  sediments,  extreme  flood  situations  and 
sea  level  rise  may  all  counteract  the  tendency  toward  decreased 
sedimentation  rates).  In  rivers,  frequency  and  depth  of  inundation 
and,  therefore,  sedimentation  rates,  are  dominated  by  flooding 
events  which  are  more  erratic  than  tidal  flooding. 

Sediment  trapping  has  been  recognized  as  a  valuable  function 
of  wetlands  (Volume  I,  Section  V.B  ).  However,  by  raising  the  sur¬ 
face  level  and  changing  the  substrate  character,  sedimentation  may 
have  a  significant  influence  on  the  vegetational  character  of  a  wet¬ 
land,  and  also  on  the  location  of  the  wetland-upland  boundary.  This 
is  most  apparent  on  bars  and  floodplain  areas  of  the  Mad  River. 

Very  low  elevation  areas  (relative  to  the  local  river  level)  are 
often  unvegetated  gravel  bars.  At  slightly  higher  elevations,  sand 
and  fine  grain  sediments  predominate  (often  over  a  gravel  base)  and 
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COMPARISON  OF  THE  POTENTIAL  EFFECT  OF  UPLAND  RUNOFF 

ON  A  GENERALIZED  TOT LAND  TRANSECT  Figure  III- 


freshwater  wetland  species  are  found.  If  these  bars  persist,  willows 
may  become  established.  With  sufficient  rise  in  surface  level, 
bottomland  alder  forests  will  replace  the  willow  swamps.  Thus,  on 
river  bars,  succession  proceeds,  in  part,  in  response  to  the  deposi¬ 
tion  of  sediment.  With  a  sufficient  rise  in  substrate  level,  the 
area  will  no  longer  be  flooded  frequently  enough  to  prevent  estab¬ 
lishment  of  upland  plants,  and  the  wetland  habitat  type  is  replaced 
by  an  upland,  often  riparian,  forest  habitat  type.  A  similar  situ¬ 
ation  may  occur  in  tidal  wetlands  if  wind-borne  or  other  sediment 
deposition  raises  the  substrate  level  sufficiently. 

Human-Induced  Factors 

The  most  obvious,  and  probably  the  most  influential  (from  a 
habitat  point  of  view) ,  human  activity  in  the  area  is  construction 
of  the  dikes.  Dikes  have  had,  and  still  have,  numerous  and  varied 
impacts  on  wetlands  and  their  boundaries.  The  initial  and  most 
broad-reaching  impact  was  to  remove  large  wetland  areas  from  regular 
tidal  inundation.  Ditches  through  these  areas  and  tidegates  allowed 
upland  runoff  to  be  channeled  directly  to  the  Bay,  further  draining 
the  lowlands.  As  a  result,  certain  upland  crops  could  be  cultivated 
and  the  bottomlands  utilized  as  farmland  (mostly  pasture) . 

In  particularly  low  areas,  or  areas  with  inadequate  drain¬ 
age  structures,  dikes  did  not  completely  eliminate  saturated  soils 
and  wetland  vegetation  is  still  present.  This  is  especially  apparent 
in  old  tidal  channels  where  upland  runoff  collects.  Vegetation  of 
freshwater,  rather  than  saline,  wetlands  prevails,  but  the  areas  are 
nonetheless  wetlands.  They  must  also  be  considered  adjacent  to 
navigable  waters,  since  the  presence  of  a  man-made  berm  or  dike  is 
not  sufficient  to  remove  them  from  jurisdiction  under  Section  404 
(33  CFR  323.2) . 

In  some  locations,  these  lowland  pastures  are  experiencing 
intense  grazing  pressures,  resulting  in  severe  physical  and  biologi¬ 
cal  disturbance.  The  physical  disturbance  of  soft,  wet  soils  by 
cattle  or  plowing  tends  to  increase  soil  moisture  retention  through 
compaction  (McLaughlin  and  Harradine,  1965)  and  interferes  with  na¬ 
tural  drainage  patterns.  This  tends  to  increase  the  wetland  charac¬ 
ter  of  the  substrate.  Additionally,  in  overgrazing  situations, 
certain  non-palatable  species,  such  as  wiregrass  ( Juncus  ef fusus) , 
tend  to  proliferate.  Thus,  it  appears  that  overgrazing  in  bottom¬ 
land  pastures  may  convert  them  from  an  agricultural  habitat  type  to 
a  wetland  habitat  type.  The  slow  reversion  of  overgrazed  pasture- 
land  to  wetland  is  evident  in  many  locations  around  the  Bay. 

The  succession  under  grazing  pressure  might  be  described 

as : 

Agriculture  (A)  •+  Wet  Agriculture  (Aw)  -*• 

Agriculture/Wetland  (A/W)  -*■  Fresh  Rush  Marsh  (FM3) 


In  some  cases,  wet  agriculture  and  agriculture/wetland  areas  could  be 
described  as  wetlands  using  the  definitions  in  33  CFR  323.2.  Further¬ 
more,  if  agricultural  activities  were  abandoned  in  such  an  area,  the 
exemption  of  "normal  farming  activities..."  (PL  95-217,  Sec.  67b) 
from  Section  404  jurisdiction  might  no  longer  apply. 

Tb^  extensive  diking  in  Humboldt  Bay  required  construction 
of  numerous  .degates  to  allow  drainage  of  the  bottomlands.  Many 
of  these  tidegates  are  old  and  have  slowly  fallen  into  disrepair. 

In  some  cases,  dikes  have  actually  been  breached.  Under  these  cir¬ 
cumstances,  tidal  waters  can  enter  into  otherwise  diked  bottomlands. 
The  result  is  reversion  of  pasturelands  to  tidal  brackish  wetlands. 
Anywhere  this  situation  was  found,  the  area  was  designated  as  an 
adjacent  wetland.  Subsequent  repair  of  dikes  or  tidegates  may  halt 
the  wetland  reversion  and  perhaps  reverse  it.  However,  until  such 
repair  occurs,  areas  behind  those  dikes  can  only  be  considered  adja¬ 
cent  tidal  wetlands.  An  example  of  is  is  a  faulty  tidegate  that  is 
probably  responsible  for  a  wetland  area  in  Beatrice  Flats.  A  major 
dike  breach  occurred  in  King  Salmon,  and  although  it  has  been  re¬ 
paired,  extensive  salt  and  brackish  wetlands  persist  behind  the  dike. 

From  this  discussion,  it  is  apparent  that  numerous  physi¬ 
cal  factors  impact  the  distribution  of  wetlands  in  Humboldt  Bay.  At 
any  site,  these  factors  must  be  assessed  in  order  to  determine  the 
wetland  or  upland  character  of  the  habitat  and  its  relative  adjacency. 
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Section  IV 

SUMMARY  AND  CONCLUSIONS 


IV.  SUMMARY  AND  CONCLUSIONS 


In  order  to  provide  a  detailed  vegetation  survey  of  the 
Humboldt  Bay  area,  and  in  particular  a  detailed  wetland  survey,  it 
was  necessary  first  to  develop  a  habitat  type  classification  system 
with  sufficient  detail.  A  review  of  potential  classification  sys¬ 
tems  resulted  in  the  use  of  a  modified  version  of  the  USGS  habitat 
type  classification  system;  the  USGS  classification  was  originally 
developed  for  aerial  photographic  interpretation  of  land  use  and 
land  cover . 

Interpretation  and  ground  truth  verification  of  1"  =  500' 
aerial  photographs  resulted  in  23  habitat  type  maps  of  the  study 
area.  Approximately  33,000  acres  of  upland  and  wetland  habitat  were 
characterized  and  mapped.  In  addition,  15,000  acres  of  aquatic 
habitat  within  the  bay  were  mapped  at  a  scale  of  1"  =  2,000'.  Finally, 
planimetry  techniques  were  used  to  determine  the  areal  extent  and 
distribution  of  habitat  types  within  the  study  area. 

Analysis  of  habitat  distribution  in  the  area  indicated  some 
14,000  acres  of  agriculture,  mostly  in  the  lowlands  adjacent  to  the 
bay,  8,400  acres  of  urban  habitat,  centered  around  Eureka  and  Areata, 
and  3,000  acres  of  forested  land.  Perhaps  more  significant  to  the 
Humboldt  Bay  Wetlands  Review  is  the  970  acres  of  salt  marsh  and  250 
acres  of  brackish  marsh  scattered  around  the  bay,  mostly  in  small 
isolated  parcels.  The  single  largest  salt  marsh  area  (200  acres) 
is  located  on  Indian  Island.  Two  other  large  marsh  parcels  are  the 
island  west  of  Beatrice  Flats  (92  acres) ,  and  the  area  southwest  of 
the  mouth  of  Mad  River  Slough  (96  acres) .  Almost  80%  of  the  salt 
marsh  in  Humboldt  Bay  is  located  in  North  Bay,  while  15%  is  located 
in  South  Bay. 

In  a  separate,  but  related,  portion  of  the  habitat  classi¬ 
fication  project,  the  wetland-upland  boundary  was  determined.  Iden¬ 
tification  of  the  boundary  was  based  on  interpretation  of  Corps 
Section  404  regulations  (33  CFR  323.2),  with  particular  emphasis  on 
the  terms  "wetland"  and  "adjacent."  The  wetland-upland  boundary  is 
displayed  on  each  of  the  23  habitat  type  maps.  It  should  be  noted 
that  numerous  freshwater  wetlands  within  the  study  area  are  located 
far  beyond  the  interpretation  of  "navigable  waters. .. including  adja¬ 
cent  wetlands..."  (33  CFR  323.2)  used  in  this  study  and,  therefore, 
no  wetland-upland  boundary  has  been  determined  for  these  areas. 

Numerous  physical  factors,  both  natural  and  human-induced, 
may  affect  the  existence  of  wetlands  and  their  adjacency  to  navi¬ 
gable  waters  as  interpreted  from  Corps  regulations.  Most  significant 
of  these  is  the  construction  of  dikes,  and  the  subsequent  effects  of 
drainage,  overgrazing,  faulty  tidegates,  and  breached  dikes. 

As  a  result  of  these  studies,  several  characteristics  of 
Humboldt  Bay  habitat  types,  and  in  particular  wetlands,  have  been 
notices.  Some  of  these  aspects  may  be  important  in  the  resolution 
of  regulatory  questions.  They  may  also  be  important  in  the  deter- 
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mination  of  habitat  value.  Issues  of  potential  concern  are: 


.  Taxonomic  difficulties 
.  Identification  of  brackish  marshes 
.  Scattered  distribution  of  salt  marsh 
.  Reversion  of  agriculture  to  wetland 

There  appear  to  be  two  taxonomic  questions  about  wetlands 
species  in  this  area.  Resolution  of  these  questions  could  have  an 
impact  on  both  research  and  regulation  of  wetlands  in  the  area.  It 
has  been  suggested  that  the  cordgrass  in  Humboldt  Bay  is  not  Spartina 
foliosa,  but  rather  spartinae  (Harvey,  1978) .  Growth  habit,  dis¬ 
tribution,  and  taxonomy  are  all  said  to  support  this  identification. 
S.  spartinae  is  a  native  of  the  Gulf  Coast  and  has  not  been  previ¬ 
ously  reported  in  California  (Hitchcock,  1950) .  Most  interesting  to 
this  study  was  the  distribution  of  Spartina  sp.  in  middle  rather 
than  low  marsh  situations,  thus  contrasting  with  conditions  observed 
in  other  California  salt  marshes. 

Juncus  leseurii  is  a  rush  found  in  both  marsh  and  dune 
habitats.  Mason  (1957)  suggests  there  may  be  two  subspecies,  one 
characteristic  of  marshes  and  the  other  of  drier  dune  habitats. 

Since  this  species  appears  to  pioneer  salt  marsh  encroachment  into 
dunes,  further  taxonomic  investigation  might  be  useful. 

No  mention  of  brackish  marsh  types,  as  distinct  from  salt 
marsh,  has  been  made  in  previous  studies;  presumably  brackish  marshes 
were  consolidated  with  salt  marsh  in  other  vegetative  studies.  There 
appear  to  be  significant  physical  and  biological  differences  between 
these  two  hah.  tat  types  which  should  be  recognized  both  in  the  iden¬ 
tification  of  wetlands  boundaries  and  in  the  assessment  of  habitat 
value. 


Although  about  1,200  acres  of  tidal  wetlands  (salt  and 
brackish  marsh)  have  been  identified  within  the  study  area,  the  dis¬ 
tribution  of  these  wetlands  may  diminish  their  potential  habitat 
value.  As  mentioned  previously,  only  three  large  parcels  of  salt 
marsh  are  found  in  the  bay,  all  other  examples  are  scattered  in 
small  parcels  around  the  edge  of  the  bay.  This  scattered  distribu¬ 
tion  may  have  some  impact  on  the  species  diversity  and  carrying 
capacity  of  the  habitat.  The  extent  of  this  impact  is  not  well 
known. 


A  final  issue  to  be  considered  is  the  reversion  of  lowland 
agriculture  to  wetlands,  as  a  result  of  overgrazing.  This  phenomenon 
has  been  noticed  in  several  poorly  drained  pastures  around  the  bay. 

As  mentioned  previously,  in  locations  where  this  has  occurred,  there 
is  a  potential  for  the  Corps  to  exert  its  Section  404  authority  over 
these  areas.  Such  decisions  will  have  to  be  made  by  Corps  personnel 
on  a  case-by-case  basis. 
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Appendix  A 


BAY  AND  WETLAND  POLICIES 


Chief  of  Engineers'  Policy  on  Wetlands 


a.  Wetlands  are  vital  areas  that  constitute  a  produc¬ 
tive  and  valuable  public  resource,  the  unnecessary 
alteration  or  destruction  of  which  should  be  dis¬ 
couraged  as  contrary  to  the  public  interest. 

b.  Wetlands  considered  to  perform  functions  important 
to  the  public  interest  include: 

1)  Wetlands  which  serve  important  natural  biological 
functions,  including  food  chain  production,  gen¬ 
eral  habitat,  and  nesting,  spawning,  rearing  and 
resting  sites  for  aquatic  or  land  species; 

2)  Wetlands  set  aside  for  study  of  the  aquatic  en¬ 
vironment  or  as  sanctuaries  or  refuges; 

3)  Wetlands  the  destruction  or  alteration  of  which 
would  affect  detrimentally  natural  drainage 
characteristics,  sedimentation  patterns,  salinity 
distribution,  flushing  characteristics,  current 
patterns,  or  other  environmental  characteristics; 

4)  Wetlands  which  are  significant  in  shielding  other 
areas  from  wave  action,  erosion,  or  storm  damage. 
Such  wetlands  are  ;ften  associated  with  barrier 
beaches,  islands,  reefs  and  bars; 

5)  Wetlands  which  serve  as  valuable  storage  areas 
for  storm  and  flood  waters; 

6)  Wetlands  which  are  prime  natural  recharge  areas. 
Prime  recharge  areas  are  locations  where  surface 
and  ground  water  are  directly  interconnected; 
and 

7)  Wetlands  which  through  natural  water  filtration 
processes  serve  to  purify  water. 

c.  Although  a  particular  alteration  of  wetlands  may 
constitute  a  minor  change,  the  cumulative  effect  of 
numerous  such  piecemeal  changes  often  results  in  a 
major  impairment  of  the  wetland  resources.  Thus, 
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the  particular  wetlands  site  involved  in  a  Federal 
Project  will  be  evaluated  with  the  recognition  that 
it  is  part  of  a  complete  and  interrelated  wetland 
area.  In  addition,  the  District  Engineer  may  under¬ 
take  reviews  of  particular  wetland  areas  in  consul¬ 
tation  with  the  appropriate  Regional  Director  of  the 
Fish  and  Wildlife  Service,  the  Regional  Director  of 
the  National  Marine  Fisheries  Service  of  the  National 
Oceanic  and  Atmospheric  Administration,  the  Regional 
Administrator  of  the  Environmental  Protection  Agency, 
the  local  representative  of  the  Soil  Conservation 
Service  of  the  Department  of  Agriculture,  and  the 
head  of  the  appropriate  State  agency  to  assess  the 
cumulative  effect  of  activities  in  such  areas. 

d.  No  construction  activity  will  be  performed  in  wet¬ 
lands  identified  as  important  by  subparagraph  b  above, 
unless  the  District  Engineer  concludes  that  the  bene¬ 
fits  of  the  proposed  alteration  outweigh  the  damage 
to  the  wetlands  resource  and  the  proposed  alteration 
is  necessary  to  realize  those  benefits.  In  evalua¬ 
ting  whether  a  particular  alteration  is  necessary, 
the  District  Engineer  shall  consider  whether  the 
proposed  activity  is  primarily  dependent  on  being 
located  in,  or  in  close  proximity  to  the  aquatic 
environment  and  whether  feasible  alternative  sites 
are  available.  The  District  Engineer  must  demonstrate 
the  need  to  locate  the  proposed  activity  in  the  wet¬ 
land  and  must  evaluate  the  availability  of  feasible 
alternative  sites. 

e.  In  addition  to  these  policies,  the  Congressional 
policy  expressed  in  the  Estuary  Protection  Act,  PL 
90-454,  and  State  regulatory  laws  or  programs  for 
classification  and  protection  of  wetlands  will  be 
given  great  weight. 
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2.  Executive  Order  No.  11988 


Floodplain  Management 

Statement  by  the  President  Acconifsanying  Executive 
Order  11988.  May  24,  1977 

The  floodplains  width  adjoin  the  Nation’s  inland  and 
coastal  waters  have  long  I>ccn  recognized  as  having  spe¬ 
cial  values  to  our  citizens.  They  have  provided  us  with 
wildlife  habitat,  agricultural  and  forest  products,  stable 
ecosystems,  and  park  and  recreation  areas.  However,  un¬ 
wise  use  and  development  of  our  riverine,  coastal,  attd 
other  floodplains  not  only  destroy  many  of  the  special 
qualities  of  these  areas  but  pose  a  severe  threat  to  human 
life,  health,  and  property. 

Since  the  adoption  of  a  national  flood  control  policy 
in  1936,  the  Federal  Government  has  invested  about  510 
billion  in  flood  protection  works.  Despite  substantial  ef¬ 
forts  by  the  I'cdcral  Government  to  reduce  flood  hazards 
and  protect  floodplains,  annual  losses  from  floods  and 
adverse  alteration  of  floodplains  continue  to  increase. 

The  problem  arises  mainly  front  unwise  land  use  prac¬ 
tices.  The  Federal  Government  can  be  responsible  for  or 
can  influence  these  practices  in  the  construction  of  proj¬ 
ects,  in  the  management  of  its  own  properties,  in  the  provi¬ 
sion  of  financial  or  technical  assistance  including  support 
of  financial  institutions,  and  in  the  uses  for  which  its 
agencies  issue  licenses  or  permits.  In  addition  to  minimiz¬ 
ing  the  danger  to  human  and  nonhuman  communities 
living  in  floodplains,  active  floodplain  management  rep¬ 
resents  sound  business  practice  by  reducing  the  risk  of 
flood  damage  to  properties  benefiting  from  Federal 
assistance. 

Because  unwise  floodplain  development  can  lead  to 
the  los<  0f  human  and  other  natural  resources,  it  is  sim¬ 
ply  a  lxul  Federal  investment  and  should  be  avoided.  In 
order  to  avoid  to  the  extent  possible  the  long-  and  short¬ 
term  adverse  imparts  associated  with  the  occupancy  and 
modification  of  floodplains  and  to  avoid  dirret  or  indi¬ 
rect  support  of  floodplain  development  wherever  there  is  a 
practicable  alternative,  I  have  bsued  an  Kxrcutive  order 
on  floodplain  management. 
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No.  11988 


May  24,  1977,  42  K.K.  26951 

FLOODPLAIN  MANACF.MKNT 

By  virtue  of  the  authority  vested  In  me  by  the  Constitution  and  stat¬ 
utes  of  the  United  States  of  America,  and  as  President  ol  the  United 
States  of  America.  In  furl  In-ranee  of  the  National  Lnvii ontnental  Policy- 
Act  of  1969.  as  amended  (42  U  S  .<’  4  32  1  et  seg  ).  the  National  Flood 

Insurance  Act  of  19r,8.  as  amended  (42  U  S.C.  4001  rt  seq  ).  and  the 
Flood  Disaster  Protection  Act  of  1973  (Public  I-ave  93  234.  R7  Stat. 
975),  in  order  to  avoid  to  the  extent  possible  the  long  and  short  term 
adverse  Impacts  associated  with  the  occupancy  and  modification  of  flood¬ 
plains  and  to  avoid  direct  or  indirect  support  of  floodplain  development 
wherever  there  Is  a  practicable  alternative,  it  is  hereby  ordered  as  follows: 

.Section  1.  Each  agency  shall  provide  leadership  and  shall  take  ac¬ 
tion  to  reduce  the  risk  of  flood  loss,  to  minimize  the  impact  of  floods 
on  human  safety,  health  and  welfare,  and  to  restore  anti  ((reserve  the 
natural  and  beneficial  values  served  by  floodplains  in  carrying  out  its 

responsibilities  for  (  1  )  acquiring,  managing,  and  disposing  of  Federal 
lands  and  facilities;  (2)  providing  Federally  undertaken,  financed,  or 
assisted  construction  and  improvements;  and  (3)  conducting  Federal 
activities  and  programs  affecting  land  use.  Including  but  not  limited  to 
water  and  related  land  resources  planning,  regulating,  and  licensing  ac¬ 
tivities. 

Sec.  2.  In  carrying  out  the  activities  described  in  Section  1  of  this 
Order,  each  agency  has  a  responsibility  to  etaluate  the  potential  effects 
of  any  actions  it  may  take  In  a  floodplain;  to  ensure  that  Its  planning 
programs  and  budget  requests  reflect  consideration  of  flood  hazards  and 
floodplain  management;  and  to  presreihe  pioredures  to  Implement  the 
policies  and  requirements  of  this  Order,  as  follows 

(a)(1)  Before  taking  an  action,  each  agency  shall  determine  wheth¬ 
er  the  proposed  action  will  occur  In  a  floodplain  ior  major  Federal 
actions  significantly  affecting  the  quality  of  the  human  environment, 
the  evaluation  required  below  will  be  Included  in  any  statement  prepared 
under  Section  102(21(0  of  the  National  Environmental  Tolley  Act 
Tills  determination  shall  bo  made  according  lo  a  Department  of  Housing 
and  Urban  Development  flll'D)  floodplain  map  or  a  more  detailed  map 
of  an  area,  if  available.  If  such  maps  are  not  available,  the  agency  shall 
make  a  determination  of  the  location  of  the  floodplain  baud  on  the 
best  available  Information.  The  Water  lie.-ources  Council  shall  Issue 
guidance  on  this  Information  not  later  than  Octobir  1,  1977 

(2)  If  an  agency  has  determined  to.  or  proposes  to.  conduct,  support, 
or  allow  an  action  to  be  located  In  a  floodplain,  the  agency  shall  con¬ 
sider  alternatives  to  avoid  adverse  effects  and  Incompatible  development 
In  the  floodplains.  If  the  head  of  the  agency  finds  that  the  only  prac¬ 
ticable  alternative  consistent  with  the  law  and  with  (he  policy  set  forth 
In  this  Order  requires  siting  In  a  floodplain,  the  agency  shall,  prior  to 
taking  action,  (1)  design  or  modify  Its  action  In  order  to  minimize  po¬ 
tential  harm  to  or  within  the  floodplain,  ronslsicni  with  legul.nlons 
Issued  In  accord  with  Section  2(d)  of  this  Order,  and  (II)  prepare  and 
circulate  a  notice  containing  an  explanation  of  why  the  actl'-n  Is  pro¬ 
posed  to  be  located  In  the  floodplain 

(3)  For  programs  subject  to  the  Office  of  Management  and  Budget 
Circular  A-95,  the  agency  shall  send  the  notice,  not  to  exceed  three 
pages  In  length  Including  a  location  map,  to  the  state  and  areawide  A  95 
clearinghouses  for  the  geographic  areas  affected  The  notice  shall  In¬ 
clude:  (1)  the  reasons  why  the  action  Is  proposed  to  be  located  In  a 
floodplain;  (II)  a  statement  Indicating  whether  the  action  conforms  to 
applicable  state  or  local  floodplain  protection  standards  and  (III)  a  list 
of  the  alternatives  considered.  Agencies  shall  endeavor  to  allow  a  brief 
comment  period  prior  to  taking  any  action 

(4)  Each  agency  shall  also  provide  opportunity  fur  early  public  re¬ 
view  of  any  plans  or  proposals  for  actions  In  floodplains.  In  accordance 
with  Section  2(b)  of  Executive  Ord«>r  No  11514.  as  amended.  Including 
(he  development  of  procedures  to  accomplish  this  objective  for  Federal 
actions  whose  Impact  Is  not  significant  enough  to  require  (lie  prcpaia- 
tlon  of  an  environmental  Imparl  statement  nnd-i  Section  102(2)(U)  of 
the  National  Environmental  I'olirv  Act  of  19f,s  as  amended 
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(b)  An>  requests  for  new  authorizations  or  appropriations  transmitted 
to  the  Oflice  of  Management  and  Uudget  shall  Indicate,  If  an  action  to 
be  proposed  will  be  located  In  a  floodplain,  whether  the  proposed  action 
Is  in  accord  with  this  Order. 

(cl  Each  agency  shall  take  floodplain  management  Into  account  when 
formulating  or  evaluating  any  water  and  land  use  plans  and  shall  re¬ 
quire  land  and  water  resources  use  appropriate  to  the  degree  of  hazard 
involved.  Agencies  shall  include  adequate  provision  for  the  evaluation 
and  consideration  of  flood  hazards  In  the  regulations  and  operating  pro¬ 
cedures  for  the  licenses,  permits,  loan  or  grants-ln-aid  programs  that 
they  administer.  Agencies  shall  also  encourage  and  provide  appropriate 
guidance  to  applicants  to  evaluate  the  effects  of  their  proposals  in  flood- 
plains  prior  to  submitting  applications  for  Federal  licenses,  permits, 
loans  or  grants. 

(d)  As  allowed  by  law,  each  agency  shall  issue  or  amend  existing 
regulations  and  procedures  within  one  year  to  comply  with  tills  Ordei. 
These  procedures  shall  incorporate  the  Unified  National  Urogram  for 
Floodplain  Management  of  the  Water  Resources  Council,  and  shall  ex¬ 
plain  the  means  that  the  agency  will  employ  to  pursue  the  nouhazardous 
use  of  riverine,  coastal  and  other  floodplains  In  connection  with  the  ac¬ 
tivities  under  Its  authority.  To  the  extent  possible,  existing  processes, 
such  as  those  of  the  Council  on  Environmental  Quality  and  the  Water 
Resources  Council,  shall  be  utilized  to  fulfill  the  requirements  of  this 
Order.  Agencies  shall  prepare  their  procedures  in  ronsullallon  with  the 
Water  Resources  Council,  the  Federal  Insurance  Administration,  and 
the  Council  on  Environmental  Quality,  and  shall  updale  such  procedures 
as  necessary. 

Sec.  3.  In  addition  to  the  requirements  of  Section  2.  agencies  with 
responsibilities  for  Federal  real  property  and  facilities  shall  take  the 
following  measures. 

(a)  The  regulations  and  procedures  established  under  Section  2  r  d ) 
of  this  Order  shall,  at  a  minimum,  require  the  construction  of  Federal 
structures  and  facilities  to  be  in  accordance  with  the  standards  and 
criteria  and  to  he  consistent  with  the  intent  of  those  promulgated  under 
the  n'ational  Flood  Insurance  Program  They  shall  deviate  only  to  the 
extern  that  the  standards  of  (he  Flood  Insurance  Urogram  are  demon 
strably  Inappropriate  for  a  given  type  of  structure  or  facility. 

(b)  If.  after  compliance  with  the  requirements  of  this  Order,  new 
construction  of  structures  or  facilities  are  to  be  located  In  a  floodplain, 
accepted  floodproofing  and  other  flood  protection  measures  shall  be  ap 
plied  to  new  construction  or  rehabilitation  To  achieve  flood  protection, 
agencies  shall,  wherever  practicable,  elevate  structures  above  the  base 
flood  level  rather  than  filling  in  land. 

(c)  If  property  used  by  the  general  public  has  suffered  flood  dam 
age  or  Is  located  in  an  identified  Food  hazard  area,  the  responsible  agon 
ry  shall  provide  on  structures,  and  other  places  where  appropriate, 
conspicuous  delineation  of  past  and  probable  flood  height  In  order  to 
enhance  public  awareness  of  and  knowledge  about  flood  hazards. 

(d)  When  property  In  floodplains  Is  proposed  for  lease,  casement, 
right-of-way.  or  disposal  to  non-Federal  public  or  priva'e  parlies,  the 
Federal  agency  shall  (1)  reference  in  the  conveyance  those  uses  that 
are  restricted  under  Identified  Federal,  State  or  local  floodplain  regula¬ 
tions;  and  (2)  attach  other  appropriate  restrictions  to  the  uses  of 
properties  by  the  grantee  or  purchaser  and  any  successors,  except  where 
prohibited  by  law;  or  (3)  withhold  such  properties  from  conveyance. 

Sec.  4.  In  addition  to  any  responsibilities  under  this  Order  and  Sec¬ 
tions  202  and  205  of  the  Flood  Disaster  Protection  Act  of  1  973,  as 
amended  <42  U.SC.  <106  and  <128).  agencies  which  guarantee,  approve, 
regulate,  or  insure  any  financial  transaction  which  Is  related  to  an  area 
located  in  a  floodplain  shall,  prior  lo  completing  action  on  such  transac¬ 
tion.  Inform  aov  piltale  parties  participating  In  the  transaction  of  the 
hazards  of  locating  slructuies  In  the  floodplain. 

Sec.  5.  The  head  of  each  agency  shall  submil  a  rrport  to  the  Council 
on  Environmental  Quality  and  lo  the  Water  Resources  Council  on  June 
30,  1S7S,  regarding  the  status  of  their  procedures  and  Ihe  Impact  of  this 
Order  on  the  agency's  operations  Thereafter,  Ihe  Water  Resources 
Council  shall  periodically  evaluate  agency  procedures  and  their  effec¬ 
tiveness. 


A-5 


Sec.  0.  As  used  In  (his  Order: 

(a)  The  term  "agency"  shall  have  the  same  meaning  as  the  term 
“Executive  agency"  In  Section  105  of  Title  5  of  the  United  States  Code 
and  shall  Include  the  military  departments;  the  directives  contained  In 
this  Order,  however,  are  meant  to  apply  only  to  those  agencies  which 
perform  the  activities  described  In  Section  1  which  are  located  in  or  af¬ 
fecting  floodplains. 

(b)  The  term  “base  flood"  shall  mean  that  flood  which  has  a  one 
percent  or  greater  chance  of  occurrence  In  any  given  year. 

(c)  The  term  "floodplain"  shall  mean  the  lowland  and  relatively  flat 
areas  adjoining  inland  and  coastal  waters  including  floodpronc  areas  of 
offshore  islands,  including  at  a  minimum,  that  area  subject  to  a  one 
percent  or  greater  chance  of  flooding  in  any  given  year. 

Sec.  7.  Executive  Order  No.  1  1296  of  August  10.  1966,-’  Is  hereby 
revoked.  All  actions,  procedures,  and  issuances  taken  under  that  Order 
and  still  In  effect  shall  remain  In  effect  until  modified  by  appropriate 
authority  under  the  terms  of  this  Order. 

Sec.  8.  Nothing  In  this  Order  shall  apply  to  assistance  provided  for 
emergency  work  essential  to  save  lives  and  protect  property  and  public 
health  and  safety,  performed  pursuant  to  Sections  305  and  306  of  the 
Disaster  Relief  Act  of  1974  (88  Slat.  1  48.  42  U  S  C.  5145  and  5146). 

Sec.  O.  To  the  extent  the  provisions  of  Section  2(a)  of  this  Order  are 
applicable  to  projects  covered  by  Section  104(h)  of  Ihe  Housing  and  Com¬ 
munity  Development  Act  of  1974.  as  amended  (88  Stat.  640.  42  D  SC 
5304(h)).  the  responsibilities  under  those  provisions  may  be  assumed 
by  the  appropriate  applicant.  If  the  applicant  has  also  assumed,  with 
respect  to  such  projects,  all  of  the  responsibilities  for  environmental 
review,  decisionmaking,  and  action  pursuant  to  the  National  Environ¬ 
mental  Policy  Act  of  1969,  as  amended. 

Jiu.wv  ClRTFR 

Tiie  White  House, 

May  2J,  1971. 
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3.  Executive  Order  No.  11990 


Protection  of  Wetlands 


Statement  by  the  President  Accompanying  Executive 
Order  11990.  May  24,  1977 

The  Nation’s  coastal  and  inland  wetlands  are  vital 
natural  resources  of  critical  importance  to  the  people  of 
this  country.  Wetlands  arc  areas  of  great  natural  produc¬ 
tivity,  hydrological  utility,  and  environmental  diversity, 
providing  natural  flood  control,  improved  water  quality, 
recharge  of  aquifers,  flow  stabilization  of  streams  and 
livers,  and  habitat  for  fish  and  wildlife  resources.  Wet¬ 
lands  contribute  to  the  production  of  agricultural  prod¬ 
ucts  and  timber,  and  provide  recreational,  scientific,  and 
aesthetic  resources  of  national  interest. 

The  unwise  use  and  development  of  wetlands  will  de¬ 
stroy  many  of  their  special  qualities  and  important  natural 
functions.  Recent  estimates  indicate  that  the  United  States 
has  already  lost  over  40  percent  of  our  120  million  acres 
of  wetlands  inventoried  in  the  1950’s.  This  piecemeal 
alteration  and  destruction  of  wetlands  through  draining, 
dredging,  filling,  and  other  means  has  had  an  adverse 
cumulative  impact  on  our  natural  resources  and  on  the 
quality  of  human  life. 

The  problem  of  loss  of  wetlands  arises  mainly  from 
unwise  land  use  practices.  The  Federal  Government  can 
be  responsible  for  or  can  influence  these  practices  in  the 
construction  of  projects,  in  the  management  of  its  own 
properties,  and  in  the  provisions  of  financial  or  technical 
assistance. 

In  order  to  avoid  to  the  extent  possible  the  long  and 
short  term  adverse  impacts  associated  with  the  destruc¬ 
tion  or  modification  of  wetlands  and  to  avoid  direct  or 
indirect  support  of  new  construction  in  wetlands  wher¬ 
ever  there  is  a  practicable  alternative,  I  have  issued  an 
F.vecutivc  order  on  the  protection  of  wetlands. 
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No.  11990 

May  24.  1977,  42  F.R.  2G961 

PROTECTION  OP  WETLANDS 

By  virtue  of  the  authority'  vested  In  me  by  the  Constitution  and  stat¬ 
utes  of  the  United  States  of  America,  and  as  President  of  the  United 
States  of  America.  In  furtherance  of  the  National  Environmental  Policy 
Act  of  19G9,  as  amended  (42  L'.S.C.  4321  et  seq.).  In  order  to  avoid  to 
the  extent  possible  the  long  and  short  term  adverse  Impacts  associated 
with  the  destruction  or  modification  of  wetlands  and  to  avoid  direct  or 
indirect  support  of  new  construction  In  wetlands  wherever  there  Is  a 
practicable  alternative,  it  Is  hereby  ordered  as  follows: 

Section  1.  (a)  Each  agency  shall  provide  leadership  and  shall  take 

action  to  minimize  the  destruction,  loss  or  degradation  of  wetlands,  and 
to  preserve  and  enhance  the  natural  and  beneficial  values  of  wetlands 
in  carrying  out  the  agency's  responsibilities  for  (1)  acquiring,  manag¬ 
ing.  and  disposing  of  Federal  lands  and  facilities;  and  (2)  providing 
Federally  undertaken,  financed,  or  assisted  construction  and  Improve¬ 
ments;  and  (3)  conducting  Federal  activities  and  programs  affecting 
land  use.  Including  but  not  limited  to  water  and  related  land  resources 
planning,  regulating,  and  licensing  activities. 

(b)  This  Order  does  not  apply  to  the  issuance  by  Federal  agencies  of 
permits,  licenses,  or  allocations  to  private  parties  for  activities  involving 
wetlands  on  non-Federal  property. 

Sec.  2.  (a)  In  furtherance  of  Section  101(b)(3)  of  the  National 

Environmental  Policy  Act  of  1969  (  42  U  S  C.  4  331  (b)(3))  to  Improve 
and  coordinate  Federal  plans,  functions,  programs  and  resources  to  the 
end  that  the  Nation  may  attain  the  widest  range  of  beneficial  uses  of 
the  entlronment  without  degradation  and  risk  to  health  or  safety,  tacit 
agency,  to  the  extent  permitted  by  law.  shall  avoid  undertaking  or  pro¬ 
viding  assistance  for  new  construction  located  In  wetlands  unless  the 
head  of  the  agency  finds  (1)  that  there  is  no  practicable  alternative 
to  such  construction,  and  (2)  that  the  proposed  action  includes  all  prac¬ 
ticable  measures  to  minimize  harm  to  wetlands  which  may  result  from 
such  use.  In  making  this  finding  the  head  of  the  agency  may  take  into 
account  economic,  environmental  and  other  pertinent  factors. 

(b)  Each  agency  shall  also  provide  opportunity  for  early  public  re 
view  of  any  plans  or  proposals  for  new  construction  in  wetlands,  in  ac¬ 
cordance  with  Section  2(b)  of  Executive  Order  No.  11514.3'  ps  amended. 
Including  the  development  of  procedures  to  accomplish  this  objective  for 
Federal  actions  whose  Impact  Is  not  significant  enough  to  require  the 
preparation  of  an  environmental  impact  statement  under  Section  1  (j 2  ( 2  ) 
(C)  ol  the  National  Environmental  Policy  Act  of  1  969,  as  amended 

See.  3.  Any  requests  for  new  authorizations  or  appropriations  trans¬ 
mitted  to  the  Office  of  Management  and  Budget  shall  Indicate,  If  an  ac¬ 
tion  to  be  proposed  will  bo.  located  In  wetlands,  whether  (ho  proposed  ac¬ 
tion  Is  In  accord  with  this  Order. 

Sec.  4.  When  Federally-owned  wetlands  or  portions  of  wetlands  are 
proposer!  for  lease,  easement,  right-of-way  or  disposal  to  non-Federal 
public  or  private  parlies,  the  Federal  agency  shall  (a)  reference  In  the 
conveyance  those  uses  that  are  restricted  under  Identified  Federal.  State 
or  local  wetlands  regulations;  and  (b)  attach  other  appropriate  rts'rlc- 
tlons  to  the  uses  of  properties  by  the  grantee  or  purchaser  and  any  suc¬ 
cessor.  except  whore  prohibited  by  law;  or  (c)  withhold  such  proper¬ 
ties  from  disposal 

Sec.  5.  In  carrying  out  the  activities  described  In  Section  1  of  this 
Order,  each  agency  shall  consider  factors  relevant  to  a  proposal's  effect 
on  the  survival  and  qualily  of  the  wetlands  Among  there  f.ietors  are: 

(a)  public  health,  safety,  and  welfare.  Including  water  supply,  quality, 
recharge  and  discharge;  pollution;  flood  and  storm  hazards,  and  sedl 
ment  and  erosion; 

(b)  maintenance  of  natural  systems.  Including  con:  citation  ami  long 
term  productivity  of  existing  flora  and  fauna,  species  and  habitat  di¬ 
versity  and  stability,  hydrologic  utlllly.  fish,  wildlife,  timber,  and  food 
and  fiber  resources;  and 

(c)  other  uses  of  wetlands  tn  the  public  Interest.  Including  recreation¬ 
al.  scientific,  and  cultural  uses 
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Sec.  6.  As  allowed  by  law,  agencies  shall  Issue  or  amend  their  ex¬ 
isting  procedures  In  order  to  comply  with  this  Order.  To  the  extent 
possible,  existing  processes,  such  as  those  of  the  Council  on  Environ¬ 
mental  Quality  and  the  Water  Resources  Council,  shall  be  utilized  to 
fulfill  the  requirements  of  this  Order. 

Sec.  7.  As  used  in  this  Order: 

(a)  The  term  "agency"  shall  have  the  same  meaning  as  the  term 
"Executive  agency"  in  Section  105  of  Title  5  of  the  United  States  Code 
and  shall  include  the  military  departments;  the  directives  contained  In 
this  Order,  however,  are  meant  to  apply  only  to  those  agencies  which 
perform  the  activities  described  in  Section  1  which  are  located  in  or 
affecting  wetlands. 

(b)  The  term  "new  construction"  shall  include  draining,  dredging, 
channelizing,  filling,  diking.  Impounding,  and  related  activities  and  any 
structures  or  facilities  begun  or  authorized  after  the  effective  date  of 
this  Order. 

(c)  The  term  "wetlands"  means  those  areas  that  are  inundated  by 
surface  or  ground  water  with  a  frequency  sufficient  to  support  and  un¬ 
der  normal  circumstances  does  or  would  support  a  prevalence  of  vegeta¬ 
tive  or  aquatic  life  that  requires  saturated  or  seasonally  saturated  soli 
conditions  for  growth  and  reproduction.  Wetlands  generally  include 
swamps,  marshes,  bogs,  and  similar  areas  such  as  sloughs,  potholes,  wet 
meadows,  river  overflows,  mud  flats,  and  natural  ponds. 

Sec.  8.  This  Order  does  not  apply  to  projects  presently  under  con¬ 
struction.  or  to  projects  for  which  all  of  the  funds  have  been  appropri¬ 
ated  through  Fiscal  Year  1977.  or  to  projects  and  programs  for  which 
a  draft  or  final  environmental  impact  statement  will  be  filed  prior  to 
October  1,  1977.  Tho  provisions  of  Section  2  of  tills  Order  shall  be 
Implemented  by  each  agency  not  later  than  October  1,  1977. 

Sec.  O.  Nothing  in  tills  Order  shall  apply  to  assistance  provided  for 
emergency  work,  essential  to  save  lives  and  protect  property  and  public 
health  and  safety,  performed  pursuant  to  Sections  305  and  306  of  the 
Disaster  Relief  Act  of  1974  (88  Stat.  US.  12  U.S.C.  5115  and  5118). 

Sec.  10.  To  the  extent  the  provisions  of  Sections  2  and  5  of  this 
Order  arc  applicable  lo  piojccts  covered  by  Section  101(h)  of  the  Hous¬ 
ing  and  Community  Development  Act  of  1971,  as  amended  (88  Stat. 
610.  12  U.S.C.  5304  (h)).  the  responsibilities  under  (hose  provisions  may 
be  assumed  by  the  appropriate  applicant.  If  t lie  applicant  has  also  as¬ 
sumed.  with  respect  lo  such  projects,  all  of  tho  responsibllil les  for  en¬ 
vironmental  review,  decisionmaking,  and  action  pursuant  to  the  National 
Environmental  Policy  Act  of  1  969,  as  amended, 

.Iimuy  C.vnrin 

The  White  House, 

May  2i,  1971. 
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4.  California  Coastal  Act 


The  Coastal  Act  is  briefly  summarized  as  follows: 

Chapter  1.  Recognizes  the  value  of  the  coastal  zone,  the 
existence  of  a  coastal  plan,  an  ongoing  need  for  devel¬ 
opment  in  the  coastal  zone,  and  basic  goals  for  protection 
and  use  of  the  coast. 

Chapter  2.  Defines  terms.  Of  particular  interest  are  the 
following : 

Coastal-dependent  use  -  any  use  which  requires  a  site 
on,  or  adjacent  to,  the  sea  to  be  able  to  function  at 
all. 

Environmentally  sensitive  area  -  any  area  in  which 
plant  or  animal  life  or  their  habitats  are  either  rare 
or  especially  valuable  because  of  their  special  nature 
or  role  in  an  ecosystem  and  which  could  be  easily  dis¬ 
turbed  or  degraded  by  human  activities  and  developments 

Sensitive  coastal  resource  areas  -  those  identifiable 
and  geographically  bounded  land  and  water  areas  within 
the  coastal  zone  of  vital  interest  and  sensitivity, 
including  the  following: 

a)  Special  marine  and  land  habitat  areas,  wetlands, 
lagoons,  and  estuaries  as  mapped  and  designated  in 
Part  4  of  the  coastal  plan. 

b)  Areas  possessing  significant  recreational  value. 

c)  Highly  scenic  areas. 

d)  Archaeological  sites  referenced  in  the  California 
Coastline  and  Recreation  Plan  or  as  designated  by 
the  State  Historic  Preservation  Officer. 

e)  Special  communities  or  neighborhoods  which  are  sig- 
nificent  visitor  destination  areas. 

f)  Areas  that  provide  existing  coastal  housing  or  rec¬ 
reational  opportunities  for  low-  and  moderate- income 
persons . 

g)  Areas  where  divisions  of  land  could  substant ially 
impair  or  restrict  coastal  access. 

Wetland  -  lands  within  the  coastal  zone  which  nay  be 
covered  periodically  or  permanently  with  shallow  water 
and  include  saltwater  marshes,  freshwater  marshes,  open 
or  closed  brackish  water  marshes,  swamps,  mudflats,  and 
fens . 
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Chapter  3.  Lists  coastal  resources  planning  and  management 
policies.  These  policies  are  the  heart  of  the  Coastal 
Act  and  deal  with  the  following  issues: 

a)  Shoreline  access 

b)  Recreation  and  visitor-serving  facilities 

c)  Housing 

d)  Water  and  marine  resources 

e)  Diking,  dredging,  filling,  and  shoreline  structures 

f)  Commercial  fishing  and  recreational  boating 

g)  Environmentally  sensitive  habitat  areas 

h)  Agriculture 

i)  Hazards 

j)  Forestry  and  soils  resources 

k)  Locating  and  planning  new  development 

l)  Coastal  visual  resources  and  special  communities 

m)  Public  works 

n)  Industrial  development  and  energy  facilities 

Chapter  4.  Creates  the  Coastal  Commission  and  six  regional 
commissions.  The  North  Coast  Regional  Commission  covers 
Del  Norte,  Humboldt,  and  Mendocino  Counties.  Establishes 
powers  and  duties  of  the  commissions. 

Chapter  5.  Discusses  interaction  with  state  agencies.  In 
particular,  the  CC  must  review  proposed  projects  for  the 
Water  Resources  Control  Board  (treatment  works)  and  the 
Energy  Resources  Conservation  and  Development  Commission 
(power  plant  siting) . 

Chapter  6.  Requires  local  governments  to  prepare  local  coas¬ 
tal  programs  (LCP)  and  establishes  preparation,  approval, 
and  certification  of  LCP's. 

Chapter  7.  Requires  coastal  development  permits  from  local 
government  or  the  regional  commission  for  developments  in 
the  coastal  zone.  Requires  mitigation  and/or  compensaion 
areas  for  dike  and  fill  in  wetlands.  Exempts  certain 
activities  and  areas  from  the  permit  requirements.  Estab¬ 
lishes  permit  procedures. 

Chapter  8.  Establishes  policies  for  ports,  including  the 

Humboldt  Bay  Harbor,  Recreation  and  Conservation  District, 
and  requires  preparation  of  a  port  master  plan. 

Chapter  9  and  10.  Judicial  review,  penalties,  and  severa¬ 
bility. 
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5.  U.S.  Fish  &  Wildlife  Service  Wetland  Definition 


"Wetland  is  defined  as  land  where  the  water  table  is  at,  near,  or  above 
the  land  surface  long  enough  to  promote  the  formation  of  hydric  soils 
or  to  support  the  growth  of  hydrophytes.  In  certain  types  of  wetlands, 
vegetation  is  lacking  and  soils  are  poorly  developed  or  absent  as  a 
result  of  frequent  and  drastic  fluctuations  of  surf ace-water  levels, 
wave  action,  water  flow,  turbidity  or  high  concentrations  of  salts  or 
other  substances  in  the  water  as  substrate.  Such  wetlands  can  be 
recognized  by  the  prescence  of  surface  water  or  saturated  substrate 
at  some  time  during  each  year  and  their  location  within  or  adjacent 
to,  vegetated  wetlands  or  deep-water  habitats." 

"Wetland  as  defined  here  includes  land  that  is  identified  under  other 
categories  in  some  land-use  classifications.  For  example,  wetland  and 
farmland  are  not  necessarily  exclusive.  Many  areas  that  we  define  as 
wetland  are  farmed  during  dry  periods,  but  if  they  are  not  tilled  or 
planted  to  crops,  they  will  support  hydrophytes  ..." 

"The  upland  limit  of  wetland  is  designated  as:  1)  the  boundary  between 
land  with  predominatly  hydrophytic  cover  and  land  with  predominatly 
mesophytic  or  xerophytic  cover;  2)  the  boundary  between  soil  that  is 
predominatly  hydric  and  soil  that  is  predominatly  nonhydric;  or,  in 
the  case  of  wetland  without  vegetation  or  soils;  3)  the  boundary  be¬ 
tween  land  that  is  flooded  or  saturated  at  some  time  during  years  of 
normal  precipitation  and  land  that  is  not.  Areas  with  drained 
hydric  soils  that  are  no  longer  capable  of  supporting  hydrophytes 
are  not  considered  wetlands." 


From  U.S.  Fish  &  Wildlife  Service  -  Classification  of  Wetland  and 
Deep  Water  Habitats  of  the  United  States  -  October  1977 
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Department  of  Fish  and  Game  Working  Definition  of  "Wetlands ' 1 


While  the  state  does  not  have  formally  adopted  definition  of 
wetlands,  the  Department  of  Fish  and  Game  uses  the  following 
as  a  working  definition: 

The  term  "wetlands"  means  those  areas  that  are  inundated 
by  surface  or  ground  water  with  a  frequency  sufficient  to 
support  and  under  normal  circumstances  does  or  would  sup¬ 
port  a  prevalence  of  vegetative  or  aquatic  life  that 
requires  saturated  or  seasonally  saturated  soil  conditions 
for  growth  and  reproduction.  Wetlands  generally  include 
swmaps ,  marshes,  bogs,  and  similar  areas  such  as  sloughs, 
potholes,  wet  meadows,  river  overflows,  mud  flats,  and 
natural  ponds,  as  well  as  areas  separated  from  theii 
natural  supply  of  water  through  man-made  alterations  such 
as  dikes,  berms,  flood  walls,  and  levees. 

(Source:  Department  of  Commerce,  Floodplain  and  Wetland 

Executive  Order-Procedures  for  Implementation;  Federal  Regis¬ 
ter  Volume  43,  No.  190,  September  29,  1978) 
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Appendix  B 

STANDARD  FORM  -  PERMIT  APPLICATION 

AND  CONDITIONS 
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Application  No. 


Name  o?  Applicant _ 

Effective  Date  _ 

Expiration  Date  (If  applicable) 


DEPARTMENT  OF  THE  ARMY 
PERMIT 


Referring  to  written  request  dated _ for  a  permit  to: 

!  )  Perform  work  in  or  affecting  navigable  waters  of  the  United  States,  upon  the  recommendation  of  the  Chief  of  Engineers,  pursuant 

to  Section  10  of  the  Rivers  and  Harbors  Act  of  March  3,  1899  (33  U.S.C.  403); 

(  )  Discharge  dredged  or  fill  material  into  navigable  waters  upon  the  issuance  of  a  permit  from  the  Secretary  of  the  Army  acting 

ttvough  the  Chief  of  Engineer*  pursuant  to  Section  404  of  the  Federal  Water  Pollution  Control  Act  <86  Stat.  816,  P.L.  92-500); 

(  )  Transport  dredged  materia<  for  the  purpose  of  dumping  it  into  ocean  waters  upon  the  issuance  of  a  permit  from  the  Secretary  of 

the  Army  acting  through  the  Chief  of  Engineers  pursuant  to  Section  103  of  the  Marine  Protection,  Research  and  Sanctuaries  Act  of 
1972  <86  Stat.  1052.  P.L.  92  532); 

-w  (Here  insert  the  full  name  and  address  of  the  permittee) 


b  h«r*by  authorized  by  the  Secretary  of  the  Army: 

to  -w  (Here  describe  the  propoaed  *  true  hire  or  activity,  and  Ha 

intended  uae.  In  the  case  of  an  application  for  a  fill 
permit,  describe  the  structures,  If  any.  propoaed  to  be 
erected  on  the  fill.  In  the  case  of  an  application  for  the 
discharge  of  dredged  or  fill  material  Into  navigable  waters 
or  the  transportation  for  dlscharte  In  ocean  waters  of 
dredsed  material,  describe  the  type  and  quantity  of 
material  to  be  discharged.) 


a  (Here  to  be  named  the  ocean,  river,  harbor,  or  waterway 

concerned.) 

I  (Hem  to  be  named  the  nearest  well-known  locality— 

preferably  a  town  or  city— and  the  distance  In  miles  and 
tenths  from  some  definite  point  in  the  same,  statins 
whether  above  or  below  or  giving  direction  by  points  of 
compass.) 

a  accordance  with  the  plans  and  drawings  attached  hereto  which  are  incorporated  in  and  made  a  part  of  this  permit  (on  drawings  give 
He  number  or  other  definite  identification  marks); 


ubieet  to  the  following  conditions: 

|.  General  Condition -* 

e  That  all  activities  identified  end  authorized  herein  shall  be  consistent  with  the  terms  and  conditions  of  this  permit,  and  that  any 
sctivitiet  not  *>eci1»caHy  identified  and  authorized  herem  shall  constitute  a  violation  ot  the  terms  and  conditions  of  this  permit  which 
rwy  result  in  the  modification,  suspension  or  revocation  of  this  permit,  m  whole  or  m  pan.  as  set  forth  more  speciftally  in  General 
Conditions  j  or  k  hereto,  and  in  the  institution  of  such  legal  proceedings  as  the  United  States  Government  may  consaier  appropriate, 
vhether  or  not  this  permit  hes  been  previously  modified,  suspended  or  revoked  .n  whole  or  m  part 
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b.  /hat  all  activities  authorized  herein  dial),  if  they  involve  a  discharge  or  deposit  into  navigable  waters  or  ocean  waters,  be  at  all 
'jgpm  consistent  with  applicable  water  quality  standardised luent  limitations  and  standards  of  performance,  prohibitions,  and 
pre treatment  standards  esi eonsheo  pursuant  to  Sections  301,  302,  306  end  307  of  the  Federal  Water  Pollution  Control  Act  of  1972 
(P.l .  92-500;  86  Stat.  816),  or  pursuant  to  applicable  State  and  local  law. 

e.  That  when  the  activity  authorized  herein  involves  a  discharge  or  deposit  of  dredged  or  fill  material  into  navigable  waters,  the 
authorized  activity  shall,  if  applicable  water  quality  standards  are  revised  or  modified  during  the  term  of  this  permit,  be  modified,  if 
necessary,  to  conform  with  such  revised  or  modified  water  quality  standards  within  6  months  of  the  effective  date  of  any  revision  or 
modification  of  water  quality  standards,  or  as  directed  by  an  implementation  plan  contained  in  such  revised  or  modified  standards,  or 
within  such  longer  period  of  time  as  the  District  Engineer,  in  consultation  with  the  Regional  Administrator  of  the  Environmental 
Protection  Agency,  may  determine  to  be  reasonable  under  the  circumstances. 

d.  That  the  permittee  agrees  to  make  every  reasonable  effort  to  prosecute  the  work  authorized  herein  in  a  manner  so  as  to  minimize 
-anf  adverse  impact  of  the  work  on  fish,  wildlife  and  natural  environmental  values. 

e.  7 hat  the  permittee  agrees  to  prosecute  the  work  authorized  herein  in  a  manner  so  as  to  minimize  any  degradation  of  water  quality. 

f.  That  the  permittee  shall  permit  the  District  Engineer  or  h»s  authorized  representatives)  or  designeefs)  to  make  periodic  inspections 
at  any  time  deemed  necessary  in  order  to  assure  that  the  actrvity  being  performed  under  authority  of  this  permit  it  in  accordance  with 
the  terms  end  conditions  prescribed  herein. 

q  That  the  permittee  shall  mamiam  the  structure  or  work  authorized  herein  in  good  condition  and  in  accordance  with  the  plans  and 
drawings  attached  hereto. 

h.  Thet  this  permit  does  not  convey  any  property  rights,  either  in  real  estate  or  material,  or  any  exclusive  privileges,  and  that  it  does 
not  authorize  any  injury  to  property  or  invasion  of  rights  or  any  infringement  of  Federal,  State,  or  local  laws  or  regulations,  nor  does  n 
obviate  the  requirement  to  obtain  State  or  local  assent  required  by  law  for  the  actrvity  authorized  herein. 

I,  That  this  permit  does  not  authorize  the  interference  with  any  existing  or  proposed  Federal  project  and  that  the  permittee  shall  not 
be  entitled  to  compensation  for  damage  or  injury  to  the  structures  or  work  authorized  herein  which  may  be  caused  by  or  result  from 
existing  or  future  operations  undertaken  by  the  United  States  in  the  public  interest. 

J.  Thet  this  permit  may  be  summarily  suspended,  in  whole  or  in  part,  upon  a  finding  by  the  District  Engineer  that  immediate 
eirtpension  of  the  activity  authorized  herein  would  be  in  the  general  public  interest.  Such  suspension  shall  be  effective  upon  receipt  by 
ihe  permittee  of  a  written  notice  thereof  which  shall  indicate  (1)  the  extent  of  the  suspension,  (2)  the  reasons  for  this  action,  and  13) 
any  corractrva  or  praventativ*  measures  to  be  taken  by  the  permittee  which  are  deemed  necessary  by  the  District  Engineer  to  abate 
Imminent  hazards  to  the  general  public  interest.  The  permittee  shall  take  immediate  action  to  comply  with  th »  provisions  of  this  notice 
Within  ten  deys  following  receipt  of  this  notice  of  suspension,  the  permittee  may  request  a  hearing  in  order  to  present  information 
relevant  to  e  decision  as  to  whether  his  permit  should  be  reinstated,  modified  or  revoked.  If  a  hearing  is  requested,  it  shall  be  conducted 
pureuent  to  procedures  prescribed  by  the  Chief  of  Engineers.  After  completion  of  the  hearing,  or  within  a  reasonable  time  after  issuance 
of  the  suspension  notice  to  the  permittee  if  no  hearing  is  requested,  the  permit  will  either  be  reinstated,  modified  or  revoked. 

It,  Thet  this  permit  may  be  either  modified,  suspended  or  revoked  in  whole  or  in  part  if  the  Secretary  of  the  Army  or  his  authorized 
representative  determines  that  there  has  been  a  violation  of  any  of  the  terms  or  conditions  of  this  permit  or  that  such  action  would 
otfwwite  be  )n  the  public  interest.  Any  such  r.>odification,  suspension,  or  revocation  shall  become  effective  30  days  after  receipt  by  the 
permittee  of  written  notice  of  such  action  vrftich  shall  specify  the  lacts  or  conduct  warranting  same  unless  (1)  within  the  30-day  period 
fhe  permittee  it  able  to  satisfactorily  demonstrate  that  (a)  the  alleged  violation  of  the  terms  and  the  conditions  of  this  permit  did  not,  in 
feet  occur  or  (b)  the  alleged  violation  was  accidental,  and  the  permittee  has  been  operating  in  compliance  with  the  terms  and  condition! 
of  fhe  permit  end  is  able  to  provide  satisfactory  assurances  that  future  operations  shall  be  in  full  compliance  with  the  terms  and 
conditions  of  this  permit;  or  (2)  within  the  aforesaid  30-day  period,  the  permittee  requests  that  a  public  hearing  be  held  to  present  oral 
arvf  written  evidence  concerning  the  proposed  modif icatioo,  suspension  or  revocation.  The  conduct  of  this  hearing  and  the  procedures 
for  rmking  e  final  decision  either  to  modify,  suspend  or  revoke  this  permit  in  whole  or  in  part  shell  be  pursuant  to  procedures  prescribed 
by  the  Chief  of  Engineers. 

l.  Thet  in  issuinQ  this  permit,  the  Government  has  relied  on  the  information  and  data  which  the  permittee  has  provided  in  connection 
with  hit  permit  application.  If,  subsequent  to  the  issuance  of  this  permit,  such  information  and  data  prove  to  be  false,  incomplete  or 
Ineocurate,  this  permit  may  be  modified,  suspended  or  revoked,  in  whole  or  m  part,  and/or  the  Government  may,  in  addition,  institute 

appropriate  legal  proceedings. 

m.  Thet  any  modification,  suspension,  or  revocation  of  this  permit  shall  not  be  the  bans  for  any  claim  for  damages  against  the  United 

States. 


n.  Thet  the  permittee  shell  notify  the  District  Engineer  at  what  time  tha  activity  authorized  harain  will  fee  comma ncad.  at  far  in 
adwwtca  ol  tha  tima  ol  eommeneamant  at  tha  District  Engineer  may  tpacily,  and  ol  any  suspension  of  work,  II  lor  a  period  ol  mora  than 
on*  nook,  rnumption  ol  work  and  its  completion. 

o.  That  H  tha  activity  authoriiad  harain  is  not  started  on  or  before _  day  ol  _ „  19 _ _  lone 

year  from  tha  data  ol  issuance  ol  this  permit  unless  otherwise  specilwd)  and  is  not  completed  on  or  before  _ day 

ol _ .  19 _ ,  (three  years  from  the  date  ol  Issuance  ol  this  permit  unless  otherwise  specified)  this  permit,  il  not 

previously  revoked  or  specifically  extended,  shall  automatically  expire. 

p.  That  no  attempt  shall  be  mede  by  the  permittee  to  prevent  tha  hill  and  tree  use  by  tha  public  of  all  rtavipable  waters  at  or  adjacent 
to  the  activity  authorized  by  this  permit. 

q  That  if  the  display  of  lights  snd  signals  on  any  structure  or  work  authorized  herein  it  not  otherwise  provided  I  or  by  law.  such  lights 
and  signs!*  as  may  be  prescribed  by  tha  United  States  Coast  Guard  dial!  be  installed  end  maintained  by  end  at  the  expense  of  the 
permittee 

r.  That  this  permit  does  not  authorize  or  approve  the  construction  of  particular  structures,  the  authorization  or  approval  of  which 
may  require  authorization  by  the  Confess  or  other  agencies  of  the  Federal  Government. 

s.  Thai  il  and  when  the  permittee  desires  to  abandon  the  activity  authorized  herein,  unless  such  abandonment  is  part  of  a  transfer 
procedure  by  which  the  permittee  is  transferring  his  interests  herein  to  a  third  party  pursuant  to  General  Condition  v  hereof,  he  must 
restore  the  area  to  e  condition  satisfactory  to  the  District  Engineer. 

t.  That  if  the  recording  of  this  permit  is  possible  under  applicable  State  or  local  law,  tha  permittee  shall  take  such  action  as  may  be 
necessary  to  record  this  permit  v.ith  the  Register  of  Deeds  or  other  appropriate  official  charged  with  tha  responsibility  lor  maintaining 
records  of  title  to  and  interests  In  real  property. 

u.  That  there  shell  be  no  unreasonable  interference  with  navigation  by  the  existence  or  use  of  the  activity  authorized  herein. 

v  That  this  permit  mey  not  be  transferred  to  a  third  party  without  prior  written  notice  to  the  District  Engineer,  either  by  the 
transferee's  written  agreement  to  comply  with  all  terms  and  condition  of  this  permit  or  by  the  transferee  subscribing  to  this  permit  in 
the  space  provided  below  and  thereby  agreeing  to  comply  with  all  terms  and  conditions  of  this  permit.  In  addition,  if  the  permittee 
transfers  the  interests  authorized  herein  by  conveyance  of  realty,  the  deed  shall  reference  this  permit  and  tha  terms  end  conditions 
pacified  herein  end  this  permit  shall  be  recorded  along  with  the  deed  with  the  Register  of  Deeds  or  other  appropriate  official. 


The  following  Special  ConomonsTvill  be  applicable  when  appropriate- 

STRUCTURES  FOFTSMALL  BOATS:  That  permittee  hereby  recognizes  tha  possibility  that  tha  structure  permuted  herein  may  be 
subject  to  damage  by  wave  wash  from  passing  vassals.  The  issuance  of  this  permit  does  not  relieve  the  permittee  from  taking  all  proper 
steps  to  Ineure  the  Integrity  of  the  structure  p  -  milted  herein  and  tha  safety  of  boats  moored  thereto  from  damage  by  w eva  wash  and  the 
permittee  shall  not  hold  the  United  States  liable  for  any  such  damage. 


DISCHARGE  OF  DREDGED  MATERIAL  INTO  OCEAN  WATERS:  That  the  permittee  shell  piece  a  copy  df  this  permit  in  e 
conspicuous  place  In  the  vessel  to  be  used  for  the  transportation  and/or  limping  ol  the  dredged  material  at  authorized  harain. 


ERECTION  OF  STRUCTURE  IN  OR  OVER  NAVIGABLE  WATERS:  That  tha  permittee,  upon  receipt  of  e  notice  ol  revocation 
of  thii  permit  or  upon  Its  expiration  before  completion  ol  the  authorized  structure  or  work,  shell,  without  expense  to  the  United  Stales 
and  in  such  time  end  rrwnner  the  Secretary  of  the  Army  or  his  authorized  representative  mey  direct,  restore  the  waterway  to  its 
former  conditions.  II  the  permittee  falls  to  comply  with  tha  r*  action  of  tha  Secretary  of  tha  Army  or  hit  aulhorited  representative,  the 
Secretary  or  his  designee  mey  restore  the  waterway  to  its  L-  er  condition,  by  contract  or  otherwise,  and  recover  the  cost  thereof  from 
the  permittee. 


MAINTENANCE  DREDGING  (II  That  when  ihe  work  author! aad  herein  include!  periodic  maintenance  dredging,  II  may  be  performed 

under  this  permit  tor _ yean  Irom  the  date  ol  issuance  ol  thil  permit  (ten  vean  unlei!  otherwise  intkceted);  and  (2)  That  the 

permittee  will  advise  the  District  Engineer  in  netting  at  least  two  weeks  before  he  intends  to  undertake  any  maintenance  dredging. 

II.  Special  Conditions  (Hate  list  conditions  relating  specifically  to  the  proposed  structure  or  work  authorised  by  this  permit) 


This  permit  shall  become  effective  on  the  data  of  the  District  Engineer's  signature. 

Permittee  hereby  accepts  end  agrees  to  comply  with  the  terms  end  conditions  ol  the  permit. 


PERMITTEE  DATE 

BY  AUTHORITY  OF  THE  SECRETARY  OF  THE  ARMY: 


DATE 


DISTRICT  ENGINEER. 

U.S.  ARMY,  CORPS  OF  ENGINEERS 


Transferee  hereby  agrees  to  comply  with  the  terms  and  conn  -.one  ol  this  permit. 


TRANSFEREE 


DATE 


Appendix  C 


LEGISLATIVE  AUTHORITY  OF  U.S.  ARMY 
CORPS  OF  ENGINEERS  * 


1.  Direct  Corps  Authority.  Brief  descriptions  of  the  various  laws 
giving  permit  authority  to  the  Corps. 

Section  1  of  the  River  and  Harbor  Act  of  1902 

Section  1  of  the  River  and  Harbor  Act  of  June  13,  1902  (32  Stat. 

371;  33  U.S.C.  565)  allows  any  persons  or  corporations  desiring 
to  improve  any  navigable  river  at  their  own  expense  and  risk  to 
do  so  upon  the  approval  of  the  plans  and  specifications  by  the 
Secretary  of  the  Army  and  the  Chief  of  Engineers.  Improvements 
constructed  under  this  authority,  which  are  primarily  in  Federal 
project  areas,  remain  subject  to  the  control  and  supervision  of 
the  Secretary  of  the  Army  and  Chief  of  Engineers.  The  instru¬ 
ment  of  authorization  is  designated  a  permit. 

Section  9  of  the  River  and  Harbor  Act  of  1899 

Section  9  of  the  River  and  Harbor  Act  approved  March  3,  1899  (30 

Stat.  1151;  33  U.S.C.  401)  prohibits  the  construction  of  any  dam 
or  dike  across  any  navigable  water  of  the  United  States  in  the 
absence  of  Congressional  consent  and  approval  of  the  plans  by  the 
Chief  of  Engineers  and  the  Secretary  of  the  Army.  Where  the  navi¬ 
gable  portions  of  the  waterbody  lie  wholly  within  the  limits  of 
a  single  State,  the  structure  may  be  built  under  authority  of  the 
legislature  of  that  State,  if  the  location  and  plans  or  any  modi¬ 
fication  thereof,  are  approved  by  the  Chief  of  Engineers  and  by 
the  Secretary  of  the  Army.  The  instrument  of  authorization  is 
designated  a  permit.  Section  9  also  pertains  to  bridges  and 
causeways  but  the  authority  of  the  Secretary  of  the  Army  and 
Chief  of  Engineers  with  respect  to  bridges  and  causeways  was 
transferred  to  the  Secretary  of  Transportation  under  the  Depart¬ 
ment  of  Transportation  Act  on  October  16,  1966  (80  Stat.  941, 
U.S.C.,  40  1165g  (f )  (a) )  . 

Section  10  of  the  River  and  Harbor  Act  of  1899 

Section  10  of  the  River  and  Harbor  Act  approved  March  3,  1899 
(30  Stat.  1151;  33  U.S.C.  403)  prohibits  the  unauthorized  obstruc- 
ion  or  alteration  of  any  navigable  water  of  the  United  States. 

The  construction  of  any  structure  in  or  over  any  navigable  water 
of  the  United  States,  the  excavation  from  or  depositing  of  ma¬ 
terial  in  such  waters,  or  the  accomplishment  of  any  other  work 
affecting  the  course,  location,  condition,  or  capacity  of  such 
waters  are  unlawful  unless  the  work  has  been  recommended  by  the 
Chief  of  Engineers  and  authorized  by  the  Secretary  of  the  Army. 

The  instrument  of  authorization  is  designated  a  permit  or  letter 
of  permission.  The  authority  of  the  Secretary  of  the  Army  to 
prevent  obstructions  to  navigation  in  the  navigable  waters  of 


*Soe  footnote  at  the  end  of  Appendix  C 
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the  United  States  was  extended  to  artificial  islands  and  fixed 
structures  located  on  the  outer  continental  shelf  by  section  4(f) 
of  the  Outer  Continental  Shelf  Lands  Act  of  1953  (67  Stat.  463; 

43  U.S.C.  1333(f) ) . 

Section  11  of  the  River  and  Harbor  Act  of  1899 

Section  11  of  the  River  and  Harbor  Act  approved  March  3,  1899 
(30  Stat.  1151;  33  U.S.C.  404)  authorizes  the  Secretary  of  the 
Army  to  establish  harbor  lines  channelward  of  which  no  piers, 
wharves,  bulkheads,  or  other  works  may  be  extended  or  deposits 
made  without  approval  of  the  Secretary  of  the  Army.  Regulations 
(ER  1145-2-304)  have  been  promulgated  relative  to  this  authority 
and  published  at  209.150.  By  policy  stated  in  those  regulations 
effective  May  27,  1970,  harbor  lines  are  guidelines  only  for  de¬ 
fining  the  offshore  limits  of  structures  and  fills  insofar  as 
they  impact  on  navigation  interests.  Except  as  provided  in  para¬ 
graph  (e)(1)  of  this  section  below,  permits  for  work  shoreward  of 
those  lines  must  be  obtained  in  accordance  with  Section  10  of  the 
same  Act,  cited  above. 

Section  13  of  the  River  and  Harbor  Act  of  1899 

Section  13  of  the  River  and  Harbor  Act  approved  March  3,  1899 
(30  Stat.  1152;  33  U.S.C.  407)  provides  that  the  Secretary  of  the 
Army,  whenever  the  Chief  of  Engineers  determines  that  anchorage 
and  navigation  will  not  be  injured  thereby,  may  permit  the  dis¬ 
charge  of  refuse  into  navigable  waters.  In  the  absence  of  a  per¬ 
mit,  such  discharge  of  refuse  is  prohibited.  While  the  prohibi¬ 
tion  of  this  section,  known  as  the  Refuse  Act,  is  still  in  effect, 
the  permit  authority  of  the  Secretary  of  the  Army  has  been  super¬ 
seded  by  the  permit  authority  provided  the  Administrator,  Environ¬ 
mental  Protection  Agency,  under  sections  402  and  405  of  the  fed¬ 
eral  Water  Pollution  Control  Act  (PL  92-500,  86  Stat.  816,  33 
U.S.C.  1342  and  1345) . 

Section  14  of  the  River  and  Harbor  Act  of  1899 

Section  14  of  the  River  and  Harbor  Act  approved  March  3,  1899 
(30  Stat.  1152;  33  U.S.C.  408)  provides  that  the  Secretary  of  the 
Army  on  the  recommendation  of  the  Chief  of  Engineers  may  grant 
permission  for  the  temporary  occupation  or  use  of  any  seawall, 
bulkhead,  jetty,  dike,  levee,  wharf,  pier,  or  other  work  built  by 
the  United  States.  This  permission  will  be  granted  by  an  appro¬ 
priate  real  estate  instrument  in  accordance  with  existing  real 
estate  regulations. 

Section  404  of  the  federal  Water  Pollution  Control  Act  Amendment s 
of  1972 

Section  404  of  the  federal  Water  Pollution  Control  Act  (PL 
86  Stat.  816,  33  U.S.C.  1  344)  authorize:;  the  Secretary  of  the  Airy, 
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acting  through  the  Chief  of  Engineers,  to  issue  permits,  after 
notice  and  opportunity  for  public  hearings,  for  the  discharge  of 
dredged  or  fill  material  into  the  waters  of  the  U.S.  at  specified 
disposal  sites.  The  selection  of  disposal  sites  will  be  in  ac¬ 
cordance  with  guidelines  developed  by  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA)  in  conjunction  with  the 
Secretary  of  the  Army.  Furthermore,  the  Administrator  can  pro¬ 
hibit  or  restrict  the  use  of  any  defined  area  as  a  disposal  site 
whenever  he  determines,  after  notice  and  opportunity  for  public 
hearings,  that  the  discharge  of  such  materials  into  such  areas 
will  have  an  unacceptable  adverse  effect  on  municipal  water  sup¬ 
plies,  shellfish  beds  and  fishery  areas,  wildlife  or  recreational 
areas . 

Section  103  of  Marine  Protection,  Research  and  Sanctuaries  Act 
of  1972 

Section  103  of  the  Marine  Protection,  Research  and  Sanctuaries 
Act  of  1972  (PL  92-532,  86  Stat.  1052,  33  U.S.C.  1413)  authorizes 
the  Secretary  of  the  Army  to  issue  permits,  after  notice  and  op¬ 
portunity  for  public  hearings,  for  the  transportation  of  dredged 
material  for  the  purpose  of  dumping  it  in  ocean  waters.  However, 
similar  to  the  EPA  Administrator's  limiting  authority  cited  in 
paragraph  (b) (7)  of  this  section,  the  Administrator  can  prevent 
the  issuance  of  a  permit  under  this  authority  if  he  finds  that 
the  dumping  of  the  material  will  result  in  an  unacceptable  ad¬ 
verse  impact  on  municipal  water  supplies,  shellfish  beds,  wild¬ 
life,  fisheries  or  recreational  areas. 

Section  404  of  the  Clean  Water  Act  of  1977  (PL  95-217;  CWA) 


Section  404  of  the  Clean  Water  Act  of  1977  (91  Stat.  1600;  33 
U.S.C.  1344)  is  an  amendment  to  Section  404  of  the  FWPCA:  it 
affirms  the  authority  of  the  Secretary  of  the  Army,  acting 
through  the  Chief  of  Engineers,  to  issue  permits  for  the  dis¬ 
charge  of  dredged  or  fill  material  into  navigable  waters. 
Section  404  specifies  conditions  for  the  issuance  of  general 
permits  by  the  Secretary  of  the  Army  and  establishes  exemptions 
from  the  permit  requirements.  It  also  authorizes  the  develop¬ 
ment  and  administration  of  permit  programs  by  the  states  to 
cover  the  discharge  of  dredged  or  fill  material  into  the  navi¬ 
gable  waters  (other  than  those  waters  which  are  presently  used, 
or  are  susceptible  to  use  in  their  natural  condition  or  by 
reasonable  improvement  as  a  means  to  transport  interstate  or 
foreign  commerce  shoreward  to  their  ordinary  high  water  mark, 
including  all  waters  which  are  subject  to  the  ebb  and  flow  of 
the  tide  shoreward  to  their  mean  higher  high  water  mark  on  the 
West  Coast,  including  wetlands  adjacent  thereto).  This  section 
would  limit  Corps  404  authority  for  permit  issuance  to  Category 
1  waters  (33  CFR  323,329;  FR  42,  138,  14  July  1977)  in  states 
with  EPA  approved  individual  and  general  permit  programs. 


Related  Legislation.  Brief  description  of  other  legislation  re¬ 
quiring  coordination  or  review  during  the  Corps  permit  process. 

Section  401  of  the  Clean  Water  Act  (CWA) 

Section  401  of  the  Clean  Water  Act  (PL  95-217;  91  Stat.  1600; 

33  U.S.C.  1344)  requires  any  non-federal  applicant  for  a  federal 
license  or  permit  to  conduct  any  activity  that  may  result  in  a 
discharge  of  a  pollutant  into  waters  of  the  United  States  to 
obtain  a  certification  from  the  state  in  which  the  discharge  is 
occurring,  or  from  the  interstate  water  pollution  control  agency 
having  jurisdiction  over  the  discharge  location.  Federal  agen¬ 
cies  are  subject  to  certification  requirements. 

Section  307(c)  of  the  Coastal  Zone  Management  Act  of  1972 

Section  307(c)  of  the  Coastal  Zone  Management  Act  of  1972,  as 
amended  (PL  94-370,  90  Stat.  1013,  16  U.S.C.  1456(c))  requires 
that  federal  agencies  conducting  activities  directly  affecting 
a  state's  coastal  zone  to  comply,  to  the  maximum  extent  practi¬ 
cable,  with  an  approved  state  coastal  zone  management  program. 

In  addition,  non-federal  applicants  for  federal  licenses  or 
permits  to  conduct  activities  in  the  coastal  zone  must  have  a 
state  certification  that  the  proposed  activity  will  comply  with 
the  state's  CZM  program. 

The  Marine  Protection,  Research,  and  Sanctuaries  Act  of  1972 

Section  302  of  the  Marine  Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended  (PL  92-532,  86  Stat.  1052,  16  U.S.C. 
1432) ,  authorizes  the  Secretary  of  Commerce  to  designate  as 
marine  sanctuaries  those  areas  of  ocean  waters  and  Great  Lakes 
or  of  other  coastal  waters  which  he  deems  necessary  for  the 
purpose  of  preserving  or  restoring  such  areas  for  their  conser¬ 
vation,  recreational,  ecological,  or  aesthetic  values.  Activi¬ 
ties  in  the  sanctuary  authorized  by  other  authorities  are  valid 
only  if  certified  by  the  Secretary  of  Commerce  as  consistent 
with  Title  III  of  the  Act.  Section  103  of  this  Act  (often  re¬ 
ferred  to  as  The  Ocean  Dumping  Act)  gives  permit  authority  for 
transportation  of  dredged  materials  for  ocean  dumping  to  the 
Corps  of  Engineers. 

The  National  Environmental  Policy  Act  of  1969  (PL  91-190) 

The  National  Environmental  Policy  Act  of  1969  (42  U.S.C.  4321— 
4347)  declares  in  Section  102  that  "...all  agencies  of  the 
Federal  Government  shal 1 ...  insure  that  presently  unquantified 
environmental  amenities  and  values  may  be  given  appropriate 
consideration  in  decision  making  along  with  economic  and  tech¬ 
nical  considerations..." 


The  Fish  and  Wildlife  Coordination  Act  of  1934  (PL  85-624) 


Under  the  Fish  and  Wildlife  Coordination  Act  (16  U.S.C.  661- 
666c)  as  amended,  the  Fish  and  Wildlife  Service  (FWS)  and  the 
National  Marine  Fisheries  Service  (NMFS)  review  and  report  on 
projects  receiving  federal  funds  or  those  permitted  under 
Sections  9  and  10  of  the  River  and  Harbor  Act  of  1899  and  under 
Sections  402  and  404  of  C VIA.  Under  this  Act,  any  federal 
agency  proposing  to  control  or  modify  any  body  of  water  must 
consult  with  F’WS,  NMFS,  and  the  head  of  the  appropriate  state 
agency  exercising  administration  over  the  wildlife  resources  of 
the  affected  state. 

The  Fish  and  Wildlife  Act  of  1956 

The  Fish  and  Wildlife  Act  of  1956  (16  U.S.C.  742a  et  seq.) 
authorizes  the  use  of  funds  by  FWS  and  NMFS  for  research, 
acquisition  of  refuge  lands,  and  development  of  existing  facili¬ 
ties  to  conserve  and  manage  fish  and  wildlife. 

The  Marine  Migratory  Game  Fish  Act  of  1959 

The  Marine  Migratory  Game  Fish  Act  of  1959  (16  U.S.C.  760a  et 
seq.)  supports  marine  game  fish  research  on  migration,  identity 
of  stocks,  mortality  rates,  and  environmental  influences  includ¬ 
ing  pollution  under  the  authority  of  NMFS. 

The  Anadromous  Fish  Conservation  Act  of  1974 

The  Anadromous  Fish  Conservation  Act  of  1974  (16  U.S.C.  757a) 
as  amended  has  as  its  objective  the  conservation,  development, 
and  enhancement  of  anadromous  fishery  resources.  Under  this 
Act  FWS  and  NMFS  conduct  research,  operate  facilities,  acquire 
lands,  and  make  agreements  with  states  for  management  and  opera¬ 
tion  of  facilities  pursuant  to  meeting  the  objectives  of  the  Act. 

Fishery  Conservation  and  Management  Act  of  1976  (lb  U.S.C.  9/1 
et  seq.)* 

Under  the  Fishery  Conservation  and  Management  Act  of  1976  (PL 
94-265),  NMFS  conducts  biological  fishery  research  on  the  im¬ 
pacts  of  pollution  and  wetlands  and  estuary  degradation.  The 
objective  of  the  Act  is  to  conserve  and  manage  fishery  resources. 
For  anadromous  fish,  authority  extends  beyond  the  200-mile  limit. 

The  Federal  Power  Act  of  1920 

The  Federal  Power  Act  of  1920  (41  Stat.  1063;  16  U.S.C.  791a  et 
seq.)  as  amended,  allows  the  Federal  Power  Commission  to  permit 
construction  of  certain  plysical  structures  related  to  a  power 
project.  If  the  navigability  of  a  waterway  is  affected,  all 
plans  must  be  approved  by  the  Secretary  of  the  Interior.  In  all 
cases  involving  the  discharge  of  dredged  or  fill  material  or  the 
transportation  of  dredged  material  for  the  purposes  of  dumping 
in  ocean  waters.  Section  404  or  Section  103  will  be  applicable. 
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The  National  Historic  Preservation  Act  of  ls»66  (PL  8u-6u5) 


The  National  Historic  Preservation  /.ct  of  1966  (80  Stat.  915,  16 
U.S.C.  470),  created  an  Advisory  Council  on  Historic  Preservation. 
The  council  reviews  and  comments  upon  activities  licensed  by  the 
Federal  Government  which  will  have  an  effect  upon  properties  lis¬ 
ted  in  the  National  Register  of  Historic  Places. 

The  Endangered  Species  Act  of  1973  (PL  93-205) 

The  Endangered  Species  Act  of  1973  (16  U.S.C.  1531  et.  seq.) 
states  that  Federal  agencies  must  carry  out  programs  for  the  con¬ 
servation  of  endangered  or  threatened  species,  and  take  any  action 
necessary  to  insure  that  any  actions  authorized  by  that  Agency 
will  not  jeopardize  the  continued  existence  of  these  endangered  or 
threatened  species  or  their  habitats. 

The  Deepwater  Port  Act  of  1974 

The  Deepwater  Port  Act  of  1974  (33  U.S.C.  1501  et.  seq.)  prohibits 
ownership,  construction,  or  operation  of  a  deepwater  port  beyond 
territorial  seas  without  a  license  issued  by  the  Secretary  of 
Transportation.  A  permit  from  this  authority  must  be  concurrent 
with  the  issuance  of  the  necessary  permits  from  the  Department  of 
the  Army  pursuant  to  the  authorities  listed  in  Section  320.2. 

The  Marine  Mammal  Protection  Act  of  1D72 

The  Marine  Mammal  Protection  Act  of  1972  (16  U.S.C.  1361  et.  seq.) 
perpetually  prohibits  the  harassment,  hunting,  capturing,  or  kill¬ 
ing  of  marine  mammals  or  the  importation  of  marine  mammals 
and  marine  mammal  products  without  a  permit  from  either  the  Secre¬ 
tary  of  the  Interior  or  the  Secretary  of  Commerce,  depending  upon 
the  species  involved. 

Section  7(a)  of  the  Wild  and  Scenic  Rivers  Act  of  1968  (16  U.S. C . 
1271-1287)* 

This  Act  states  that  no  department  or  agency  of  the  United  States 
shall  recommend  authorizing  of  any  water  resources  project  that 
would  have  a  direct  and  adverse  effect  on  the  values  for  which 
such  river  was  established,  as  determined  by  the  Secretary  charged 
with  its  administration.  Also,  no  requests  to  begin  construction 
of  any  such  project  shall  be  made  without  advising  the  Secretary 
of  the  Interior  or  the  Secretary  of  Agriculture. 

Section  6(f)  of  the  Land  at  id  Water  Conservation  Fund  Act  " f _1  ‘  H  > :  > 

This  Section  provides  that  no  property  acquired  or  developed  with 
assistance  from  the  Land  and  Water  Conservation  Fun'  shall,  with¬ 
out  the  approval  of  the  Secretary  of  the  Interior,  Do  converted 
to  other  than  public  outdoor  recreational  uses.  (16  U.S.C. 


The  Estuary  Protection  Act  of  1968  (16  L.S.C.  1221-1226) 


The  Estuary  Protection  Act  of  1968  (PL  90-454,  82  Stat.  625- 
628)  is  a  declaration  of  the  Congressional  policy  to  preserve, 
protect,  and  restore  estuaries.  The  Act  authorized  a  study  and 
inventory  of  the  nation's  estuaries,  including  coastal  marsh¬ 
lands,  bays,  sounds,  and  lagoons  to  determine  their  physical, 
biological,  and  economic  values. 

Interstate  Land  Sales  Full  Disclosure  Act  of  1970 

In  the  event  that  a  lot  subject  to  the  full  disclosure  provision 
of  this  act  is  in  a  "wetlands"  area,  HUD  requires  certification 
that  no  permit  for  development  has  been  granted  by  COE  under  the 
River  and  Harbor  Act  of  1899.  (15  U.S.C.  1714)* 

Water  Resources  Planning  Act  (42  U.S-C.  1962d)* 

To  the  extent  that  COE  grants  of  permits  may  affect  the  plans 
of  river  basin  commissions  established  by  this  Act,  COE  must 
coordinate  with  the  commissions, 

Leslie  Salt  vs.  Froehlke  [518f.  2d  742  (9th  Circuit,  1978)] 

The  Leslie  Salt  case  specifically  held  that  the  jurisdiction  of 
the  Corps  of  Engineers  under  Section  10  of  the  River  and  Harbor 
Act  of  1899  extends  only  to  mean  high  water  (MHW)  in  its  unob¬ 
structed  natural  state  and  not  to  mean  higher  hinh  water.  The 
term  "historic  tidal  water  line"  was  used  by  the  court  only 
with  reference  to  Corps  jurisdiction  under  Section  404. 

Opinion  of  the  Attorney  General  of  the  United  States,  September 
7,  1979 


On  September  7,  1979,  the  Attorney  General  signed  and  delivered 
an  Opinion  requested  by  the  Secretary  of  the  Army.  In  his  re¬ 
quest,  the  Secretary  asked  for  clarification  of  two  issues: 

a.  Whether  ultimate  authority  to  determine  the  jurisdic¬ 
tional  scope  of  Section  404  waters  of  the  United  States 
rests  with  the  Secretary  or  with  the  Administrator  of 
EPA;  and 

b.  whether  ultimate  authority  to  determine  the  scope  of 

the  Section  404(f)  exemptions  resides  with  the  Secretary 
or  the  Administrator. 

rn  both  cases,  the  Attorney  General's  opinion  is  that  these 
authorities  ultimately  rest  with  the  Administrator. 


Water  Resources  Policies  and  Authorities;  Implementation  of 
Executive  Order  11990  -  Protection  of  Wetlands  (33  CFR  235) 


This  reference  is  the  proposed  regulation  of  the  Corps  of  Engineer 
for  implementation  of  Executive  Order  (EO)  11990,  dated  10  June 
1980.  It  will  apply  to  civil  works  planning,  design,  construc¬ 
tion,  operation,  maintenance,  and  real  estate  activities  of  the 
Corps.  It  is  not  applicable  to  the  Corps  regulatory  program  for 
activities  involving  wetlands  on  non-federal  property.  The  pro¬ 
posed  regulations  would  require  that  federal  agencies  contempla¬ 
ting  new  construction  in  wetlands  must  examine  practicable  alter¬ 
natives,  preserve  and  enhance  beneficial  values  and  minimize 
their  loss  or  degradation  in  wetlands,  and  involve  the  public  in 
the  decision  making  process.  The  regulations  state  the  proposed 
Corps  policy  of  avoiding  actions  in  important  wetlands  as  de¬ 
scribed  in  33  CFR  235.6  (the  same  as  33  CFR  320.4)  and  specif" 
factors  of  the  public  interest  which  must  be  considered.  The 
regulations  specify  general  procedures  for  incorporating  EO  11990 
in  the  planning,  design,  construction  and  management  of  civil 
works  activities  and  procedures  for  public  involvement,  real 
estate  activities,  and  implementation  of  EO  11990  in  the  various 
stages  of  civil  works  activities. 


‘Footnote:  According  to  legal  standards,  once  a  Public  haw  (PL 

listing)  has  been  encodi tied,  the  correct  reference  number  becomes 
the  United  States  Code  (IJ.S.C.)  number. 


Appendix  D 


CORPS  REGULATIONS  33  CFR  320-329;  33  CFR  239 


1.  The  authorities  of  the  Corps  to  review  permits  for  certain 
types  of  activities  and  construction  in  or  affecting  navigable  wa¬ 
fers  were  consolidated  into  the  River  and  Harbor  Act  of  1899. 

Section  9  of  this  Act  requires  a  permit  from  the  Corps  of  Engineers 
to  construct  any  dam  or  dike  in  a  navigable  water  of  the  United 
States,  and  Section  10  identifies  other  types  of  structures  or  work 
in  or  affecting  navigable  waters  of  the  IJ.S.  that  are  prohibited 
unless  permitted  by  the  Corps. 

2.  The  1899  Act  was  administered  only  for  protection  of  navi¬ 
gation  until  1968,  when  the  following  factors  were  included;  fish 
and  wildlife,  conservation,  pollution,  aesthetics,  ecology,  and  the 
general  public  interest  (33  CFR  209.120). 

3.  On  September  9,  1972  the  Corps  published  a  revised  adminis¬ 
trative  definition  of  the  term  "navigable  waters  of  the  United 
States"  in  the  Federal  Register  (33  CFR  209.260).  "’nis  definition 
is  used  to  administer  Sections  9  and  10  of  the  Riv  ,-r  and  Harbor  Act 
of  1899. 

4.  On  April  7,  1971,  the  Corps  implemented  a  nationwide  waste 
permit  program  based  on  Section  13  of  the  1899  Act,  commonly  known 
as  "The  Refuse  Act".  The  permit  program  was  enjoined  by  the  Dis¬ 
trict  Court  for  the  District  of  Columbia  in  the  case  of  KaJLufl  V. 
ReAO'l,  335  F.  Supp.  1,  (D.D.C.  1971)  on  December  24,  1971.  It  re¬ 
mained  suspended  until  the  enactment  of  the  FWPCA  on  October  18, 
i972.  Section  402  of  the  FWPCA  subsumed  the  Refuse  Act  permit  pro¬ 
gram  with  the  establishment  of  the  National  Pollutant  Discharge 
Elimination  System,  although  earlier  Refuse  Act  prohibitions  can 
only  be  lifted  by  the  issuance  of  a  FWPCA  permit. 

5.  Section  404  of  the  CWA  created  a  permit:  program  which  is 
administered  by  the  Secretary  of  the  Army,  acting  through  the  Corps 
of  Engineers.  This  program  is  to  regulate  the  discharge  of  dredged 
mate; lal  and  of  those  pollutants  that  comprise  fill  material  into 
the  waters  of  the  United  States.  The  regulations  then  established 
by  the  Department  of  the  Army  limited  the  Section  404  permit  pro¬ 
gram  to  the  same  waters  regulated  by  the  River  and  Harbor  b.t  jf 
1899.  These  regulations  were  challenged  by  the  Natural  Resources 
Defense  Council  and  the  National  Wildlife  Federation  as  being  in- 
consistant  with  the  intent  of  Congress  to  regulate  "all  waters  of 
the  United  States."  (A  major  portion  of  the  coastal  wetlands  were 
outside  the  permit  review  requirements  of  Section  404  by  the  Army's 
t  egula t i ons . ) 

6.  On  March  27,  1979,  (tie  District  Court  for  the  District  of 
Columbia  ordered  t  tie  revocation  and  revision  of  the  Department  of 
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the  Army's  original  regulations  concerning  boundaries  to  be  used  in 
granting  permits  under  Section  404.  The  Court  also  ordered  publica¬ 
tion  of  new  proposed  regulations  within  40  days. 

7.  The  interim  final  regulation  was  published  on  July  25, 

1975,  and  included  definitions  for  "navigable  water,"  "dredged  ma¬ 
terial,"  "fill  material,"  and  "headwaters."  It  also  adopted  a 
phase-in  schedule  for  implementation  of  the  permit  requirements  for 
Section  404. 

8.  The  following  document  is  the  final  regulations  adopted 

by  the  Department  of  the  Army  on  July  19,  1977  for  administration  of 
of  its  regulatory  program.  In  it,  the  following  regulations  were 
rescinded:  33  CFR  209.120,  33  CFR  209.125,  33  CFR  209.131,  33  CFR 
209.133,  33  CFR  209.150,  and  33  CFR  209.260.  New  regulations  were 
also  published,  all  included  in  Parts  320  to  329. 


DEPARTMENT  OF 
DEFENSE 


Department  of  the  Army, 
Engineers  Corps 


REGULATORY  PROGRAM 
OF  THE  CORPS  OF 
ENGINEERS 


HART  209 — ADMINISTRATIVE 
PROCEDURES 

§§  200.no.  209.125,  200.131,  200.13 
209.150,  ■»  l  200.200  l  Hr*. Tin 

1.  The  above  sections  arc  revoked  e: 
reserved. 

2.  The  follow  Inc  peits  320  th  vouch  3 

•re  added: 

PART  320 — GENERAL  REG'JuATORY 
POLICIES 

See 

320  !  Pm  pose  .mi  scope 
330  2  Aul*.li*Utcs  i->  Issue  pt-r.nlls 
320  3  flelaleii  IcitSlalloli 
3204  Gcnc-»l  pol.rlrs  (or  fiaiMatlnc  per: 
Applir.nlo.t* 

AuTiionirv  33  USC  401  el  to  31  U  r 
1344  .  33  U9C  1413 
g  320.1  lri:r|Htsr  nml  scope. 

i»>  Type s  of  4«ciiwfie.«  rcc/utu led  T 
rcBulation  mu!  the  regulations  '.'»t  I 
low  <33  CFR  321-329*  prescribe  t'.e  >i- 
ulory  RUtlioril.es,  and  Genera)  and  i : 
cial  policies  and  p.ocetl'j'os  appl'cabi; 
the  review  of  appl'r.alinns  for  D  '.if 
ment  of  the  Army  permits  foi  \iti 
types  of  activities  that  occur  in  »..in> 
the  United  Slates  or  the  oceans  T 
part  Identifies  the  various  Frdcrai 
ulet  that  require  Denartmciu  of 
Army  peiinits  before  these  art.vit.es  • 
be  lawfully  undertaken  the  rc!» 
Fedcrnl  lc*.slatr>n  applicable  lo  U» 
view  of  each  activity  that  require- 
Department  of  the  Army  permit, 
the  (eneral  policies  that  arc  npph  a 


Moisat  aioistii.  vol  at.  no  hi— ioimat,  juit  t*.  t*rr 
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to  the  review  of  till  activities  that  re¬ 
quire  Department  of  the  Army  permits. 
Parts  321-321  address  the  various  types 
of  activities  that  require  Department  of 
the  Army  permits,  including  special 
policies  and  procedures  applicable  to 
those  activities,  as  follows : 

(1)  Dams  or  dikes  In  navigable  wa¬ 
ters  of  the  United  States  tPart  321); 

(2)  All  other  structures  or  work  in¬ 
cluding  excavation,  dredging,  and  /  or  dis¬ 
posal  activities,  in  navigable  waters  of 
the  United  States  <Part  322) ; 

(3)  All  activities  that  alter  or  modify 
the  course,  condition,  location,  or  capac¬ 
ity  of  a  navigable  water  of  the  United 
Slates  (Part  322) ; 

.  (4)  Construction  of  fixed  structures 
and  artificial  islands  on  the  outer  con¬ 
tinental  shelf  (Part  3221  : 

(5)  All  discharges  of  dredged  or  fill 
material  Into  the  waters  of  the  United 
States  (Part  323) ;  and 

(6 >  All  activities  involving  the  trans¬ 
portation  of  dredged  material  for  the 
purpose  of  dumping  it  in  ocean  waters 
(Pai  l  324). 

(b)  Forms  o)  authorization.  Depart¬ 
ment  of  the  Army  permits  for  the  above 
described  activities  are  issued  under 
various  torms  of  authorization.  These  in¬ 
clude  individual  permits:  letters  of  per¬ 
mission  that  are  lTiiei  fil’uwing  a  re¬ 
view  of  an  individual  uppMca' ion  for  a 
Department  of  th"  Armv  '-e-nut  general 
permits  that  authorize  the  performance 
of  a  category  or  ca'ego'-ee.,  of  artivitl's 
in  a  specific  geo, graphical  won  after  it 
Is  determined  tha'  these  activities  will 
cause  only  a  m<nimit  individual  and 
cumulative  advers'  envlronm-nlal  im¬ 
pact;  and  nationwide  '-cmi's  Pin*,  au¬ 
thorize  the  performance  of  cer'ain  speci¬ 
fied  activities  throughout  the  K,a'niv  Tile 
nationwide  permits  arc  found  in  3?  CFR 
322.4  and  323.4  Tf  an  ar'ivl'y  is  covered 
by  a  general  or  nationwide  ncrniit.  an  ap¬ 
plication  for  a  Department  of  the  Army 
permit  does  not  have  to  he  made.  In 
such  cases,  a  person  nr’s*  ontv  cmnp'y 
witli  the  conditions  contained  In  the  gen¬ 
eral  or  nationwide  nermi'  to  satisfy  the 
reo.uirements  of  law. 

<c>  General  instructions.  The  proce¬ 
dures  for  processing  all  iet'ers  of  per¬ 
mission.  individual  permits,  and  general 
permits  are  contained  in  33  CFR  325. 
However,  before  reviewing  those  proce¬ 
dures.  a  person  desiring  to  perfnun  any 
activity  that  requires  a  Department  of 
the  Army  permit  is  adrir.cri  to  review 
the  general  and  rpcrl-l  pohri".s  that 
relate  to  the  rorticul-r  ar'iv'ty  ns 
outlined  in  this  Part  320  and  Parts 
321  through  324  The  terms  "navi¬ 
gable  waters  of  the  United  Slates" 

.  od  "waters  of  the  Ur li "d  Stale:;"  are 
used  frequently  throughout  these  regu¬ 
lations.  and  It  Is  Important  that  the 
reader  understand  the  difference  from 
tla  oi"'e!  "Navtqabl”  wa'cis  oT  *hc 
United  Slates"  are  defined  in  33  OR 
329  These  are  the  traditional  waters 
where  permits  are  remiired  for  work  or 

•■rtures  pursuant  to  sections  9  and  10 
,.|  .he  River  and  Hi'bor  Act  of  1999 
'  Waters  of  the  Unded  Stales"  arc  defined 
111  33  CFR  321  2' a )  The  sc  waters  in¬ 
clude  more  than  navigable  waters  of  the 


United  States  and  are  the  waters  where 
permits  ere  required  for  the  discharge 
of  dredged  or  fill  material  pursuant  to 
section  404  of  the  Federal  Water  Pollu¬ 
tion  Control  Act  Amendments  of  1972. 

§  220.2  Authorities  In  i*«ui  permilr. 

<n>  Section  9  n!  the  River  and  Haibor 
Act  approved  March  3.  1899  (30  Stat. 
1151;  33  USC  401)  (hereinafter  referred 
to  as  Section  9>  prohibits  the  construc¬ 
tion  of  any  dam  or  dike  across  anv 
navigable  water  of  the  United  Slates  in 
the  absence  of  Congressional  consent 
and  approval  of  the  plans  by  the  Chief 
ol  Mi-mecr.,  ? r.d  the  Secretary  of  the 
Army.  Where  the  r.avgablc  portions  of 
(lie  waterbody  lie  wholly  within  the 
limit-,  of  a  single  S’ale.  the  structure 
may  be  built  under  au'honty  of  th?  legis¬ 
lature  of  that  Stale,  if  the  locition  and 
plans  or  anv  modification  thereof,  are 
approved  by  the  Clvcf  of  Engineers  and 
by  the  Secretar  •  of  th:-  Arm*'  The  in¬ 
strument  of  authorization  is  designated 
a  permit  Section  9  also  pertains  to 
bribers  and  c.iuscvo*  -  but  the  authority 
of  the  Secretary  of  (lie  Army  and  Chief 
of  Engineers  with  respect  to  bridges  Bnd 
causeways  was  transferred  to  the  Secre¬ 
tary  ol  Transport 3 lion  under  the  De¬ 
partment  of  Transportation  Act  of 
October  If.  19C6  (83  S’.at.  941.  49  USC 
I ) 55:;  ( 6 1  (.41).  Sec  also  33  CFR  Part 
321  A  Department  of  th?  Armv  authori¬ 
zation  is  reo lurch  for  the  discharge  of 
dredged  or  fill  material  into  waters  of 
the  United  States  associated  with 
bii  tr.es  and  cnuiewrcs  pursuant  lo  Sec¬ 
tion  494  of  the  Fud'ia!  Water  Pollution 
Control  Act  Amendments  of  1972  (33 
USC  1344) .  See  (  I  R  Fart  323. 

(b)  Section  10  of  the  River  and 
llnrlur  Act  approved  March  3.  1899  <30 
Slat  1151;  33  USC  4”3>  (hereinafter 
referred  to  as  Section  10)  prohibits  the 
unauthorized  obstruction  or  alteration 
of  nn.v  navigable  water  of  the  United 
Stairs.  The  construction  of  anv  struc¬ 
ture  in  or  over  any  navigable  water  of 
tip-  United  States,  the  excavation  from 
or  depositin';  of  material  in  such  waters, 
or  die  accompli-  bincot  of  any  other 
work  affecting  the  course,  location, 
cop.litiun.  or  rapacity  of  such  waters  is 
unlawful  unless  the  work  has  been 
l rrornmcinled  by  the  C  hief  of  Engineers 
and  authorized  l.y  the  Secretary  of  the 
Army.  The  instrument  of  authorization 
is  dc.-.ii;iiati'd  a  permit,  general  permit, 
or  letler  of  peimi.-sirn  The  au'honty  of 
the  Scert  Ury  ol  the  Arum  to  prevent 
(•let r in tioir.  lu  navigation  in  th?  navi- 
rabie  waters  of  the!  United  Slat's  was 
extended  lu  artificial  islands  and  fixed 
structures  located  on  the  outer  con¬ 
tinental  shelf  by  Section  4<D  of  tiie 
Outer  Continental  Shell  I  ands  Act  of 
1!I53  <07  Slat.  403;  43  UJSC.  1333(D). 
Sec  also  33  CFR  Pari  322 

<•■>  Set  ion  11  uf  the  River  and 
Haibor  Act  approved  March  3.  1899  (30 
sut.  1151;  33  use.  404*  authorizes  the 
Secretary  of  the  Army  to  establish  harbor 
lines  chamic  Ivvard  of  which  no  piers, 
wharves,  bulkheads  or  other  w-oiks  may 
be  extended  or  deposits  made  without 
approval  of  the  Secretary  of  the  Army. 


Uy  policy  stated  In  33  CFR  328,  effective 
May  27,  1070.  harbor  lines  are  guide¬ 
lines  only  for  defining  the  offshore  Emits 
of  structures  and  fills  Insofar  as  they 
impact  on  navigation  interests.  Permits 
for  work  shoreward  of  those  lines  must 
be  obtained  in  accordance  with  Section 
10  and.  if  applicable.  Section  404. 

id)  Section  13  of  the  River  and  Har¬ 
bor  Act  approved  March  3,  1899  (33  Stat. 
1152;  33  U.S.C.  407)  provides  that  the 
Secretary  of  the  Army,  whenever  the 
Chief  of  Engineers  determines  that  an¬ 
chorage  and  navigation  will  not  be  in¬ 
jured  thereby,  may  permit  the  di'charge 
ot  refuse  into  navigable  waters.  In  the 
absence  of  a  permit,  such  discharge  of 
refuse  Is  prohibited.  While  the  probibi- 
tijn  of  this  section,  known  as  the  Refuse 
Act.  is  still  in  effect,  the  permit  authority 
of  the  Secretary  of  the  Army  has  been 
sir  e,sceJid  by  Lhp  permit  authority  pro¬ 
vided  the  Administrator.  Environmental 
Protection  Agency,  and  the  States  under 
Sections  402  and  4C5  of  the  Federal 
Water  Pollution  Control  Act  Amtnd- 
m.-p's  af  1572  (PL  92-530.  82  Stat.  Bio. 
33  U  SC.  1342  and  1345).  See  40  CFR 
Tart-,  174  end  12j. 

(c)  Section  14  of  the  River  and  Har¬ 
bor  Act  approved  Marcli  3.  I8D9  (30  Stat 
1152;  33  USC.  498)  provides  that  the 
Secretary  of  the  Army  on  the  recommen¬ 
dation  of  the  Chief  of  Engineers  may 
grant  permission  for  the  temporary  oc¬ 
cupation  or  use  of  any  sea  wall,  bulk¬ 
head.  jetty,  dike,  levee,  wharf,  pier,  or 
oilier  work  buiit  by  the  United  Slates. 
This  permission  will  be  granted  by  an 
appropriate  real  estate  instrument  in 
accordance  with  existing  real  estate  reg¬ 
ulations. 

if)  Section  1  of  the  River  and  Harbor 
Act  ol  June  13.  1902  i32  Stat.  371;  33 
U.S.C.  565)  allows  any  persons  or  corao- 
r.ttlaur.  dcsiri  .g  to  improve  a>.y  nav. ta¬ 
ble  river  at  their  own  expense  and  risk 
to  do  so  uron  the  approval  of  the  plans 
a  .d  specifications  by  the  Secretary  of 
the  Army  and  the  Chief  of  Engineers  Im¬ 
provements  constructed  under  this  au¬ 
thority.  which  are  primarily  in  Federal 
project  areas,  remain  subject  to  the  con¬ 
trol  and  supervision  ol  the  Secretary  of 
the  Aimy  and  the  Chief  of  Engineers 

<K>  Section  404  of  the  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972  <PL  92-500.  86  Stat  816.  33  USC. 
1344)  (hereinafter  referred  to  as  Scc'nn 
404 1  authorizes  the  Secretary  of  the 
Armv,  acting  through  the  Chief  of  En¬ 
gineers.  to  Issue  permits,  after  notice  and 
opportunity  for  publl;  hearings,  for  the 
eh’rhtt'rc  of  eiredeed  or  mi  material  ..a  o 
the  waters  of  the  United  Staler,  at  s";,-i- 
fied  dis;  osal  sites.  See  33  CFR  323.  The 
selection  and  use  ef  disros::!  sites  will  be 
tn  accordance  with  guidelines  dcvelo  ed 
by  the  Administrator  of  the  Environ¬ 
mental  Protection  Agency  iEPA)  in  con¬ 
junction  w  ith  the  Secretary  of  the  Army, 
published  in  40  CFR  Part  230  If  these 
guidelines  prohibit  the  selection  or  use 
of  a  dr-posal  site,  the  Chief  of  Engineers 
may  consider  the  economic  impact  on 
navigation  of  such  •  prohibition  In 
reaching  his  decision.  Furthermore,  ihe 
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Administrator  can  prohibit  or  restrict 
the  use  ol  any  defined  area  as  a  disposal 
site  whenever  he  determines,  after  notice 
and  opportunity  for  public  hearings  and 
after  consultation  with  Uie  Secretary  of 
the  Army,  that  the  discharge  of  sucli  ma¬ 
terials  Into  such  areas  will  have  an  un¬ 
acceptable  adverse  effect  on  municipal 
water  supplies,  shellfish  beds  and  fishery 
areas,  wildlife,  or  recreational  areas. 

<h>  Section  103  of  the  Marine  Pro¬ 
tection.  Research  and  Sancturarics  Art 
of  1912.  as  amended  (PL  92-532.  86  Slat 
1052,  33  U.S.C.  1413)  (hereinafter  re¬ 
ferred  to  as  Section  103)  authorizes  the 
Secretary  of  the  Army,  acting  through 
the  Chief  of  Engineers,  to  issue  permits, 
after  notice  and  opportunity  for  public 
hearings,  for  the  transportation  of 
dredged  material  for  (he  purpose  ol 
dumping  it  in  ocean  waters  where  It  is 
determined  that  the  dumping  will  not 
unreasonably  degrade  or  endanger  hu¬ 
man  health,  welfare,  or  amenities  or 
the  marine  environment,  ecological  sys¬ 
tem,  or  economic  potentialities.  The 
selection  of  disposal  sites  will  be  in 
accordance  with  criteria,  developed  by 
the  Administrator  of  the  EPA  in  con¬ 
sultation  with  the  Secretary  of  tiic 
Army,  published  in  40  CFR  Parts 
220-229.  However,  similar  to  the  EPA 
Administrator's  limiting  authority  cited 
in  subparagraph  (g>.  above,  the  Admin¬ 
istrator  can  prevent  the  issuance  of  a 
permit  under  this  authority  if  he  finds 
that  the  dumping  of  the  material  will  re¬ 
sult  in  an  unacceptable  adverse  impact 
on  municipal  water  supplies,  shellfish 
beds,  wildlife,  fisheries  or  recreational 
areas.  See  also  33  CPR  Part  324. 

§  320.3  llrliil.  il  legislation. 

<al  Section  401  of  the  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972  (PL  92-500.  86  Slat.  8J6.  33  U  S  C 
1341)  requires  any  non-Fcderal  appli¬ 
cant  tor  a-  Federal  license  or  permit  to 


coastal  zone  management  program. 
Generally,  no  permit  will  be  issued  until 


(f  >  The  federal  PowVr  Act  of  1920 
Slat.  1063;  16  U  S  C.  191a  cl  fceq  i 


Hie  Siulc  lias  concurred  with  the  lion-  amended,  authorizes  Uie  Federal  Pi 


Federal  applicants  certification.  Tins 
provision  becomes  effective  u|>on  ap- 
piova!  hv  Uie  Secretary  of  Commerce  of 
the  Stale's  coastal  zone  management 
progiain.  See  also  15  CFR  Part  930. 

>r>  Section  302  of  llic  Marine  Prolix— 
lieu.  Research  and  Sanctuaries  Act  ol 
1972.  ic.  amended.  (PL  92-532,  H6  Slat. 
1052.  !6  U  SC.  1432>  authorizes  Uie 
Secretary  of  Commerce,  after  con¬ 
sultation  v.-ith  other  interested  Federal 
agencies  and  viili  I  he  approval  of  the 
President,  to  designate  as  marine  sane- 


Commission  iFPCi  to  issue  licenses 
tne  construction,  operation  and  mm 
nance  el  dams,  water  ruuduits.  r< 
vans,  putter  houses,  (lansmissiou  1 
and  oilier  physical  stiuctutvs  ol  a  ;> 
project  However,  where  such  siiurt 
will  affect  the  u.i vumIiIc  rapacity  ol 
ns  viewin'-  wains  ol  tiie  United  Hliuc 
defined  U’  16  USC.  7UGi.  the  plan 
Hie  dam  or  other  physical  structure 
feeling  navigation  must  be  iijiprow 
tiie  Chic!  of  Engineers  and  tiie  Seen 
ef  the  Army.  In  such  cases,  tiie  mir 


luaries  these  areas  of  the  ocean  waters  ef  navigation  should  normally  be 


or  of  llic  Orear  Lakes  and  iheir  connect¬ 
ing  waters  or  of  other  ceasial  waters 
which  lie  determines  necessary  for  the 
purpose  oi  preserving  or  residing  such 
areas  for  their  conservation,  recreational, 
ecological,  or  aesthetic.  values.  After 
designating  siu.li  an  ana.  the  Secretary 
of  Commerce  shall  issue  regulations  to 
control  any  activities  within  the  area. 


tectcd  h.v  a  recommendation  to  Uie 
for  Die  inclusion  of  appropriate  j. 
mods  in  the  FTC  license  rathei  thai 
issuance  of  a  separate  Department  c 
Army  permit  under  33  U.S.C.  401  e 
As  to  any  other  activities  in  navi 
waters  not  constituting  constructs-)) 
cration  and  maintenance  of  ph; 
slructuies  licensed  by  the  FPC  i 
the  Federal  Power  Act  of  ISO 


Activities  in  the  sanctuary  authorized  the  Federal  Power  Act  of  IO 
under  other  authorities  are  valid  only  if  amended,  the  provisions  of  33  U  S  ( 
the  Secretary  of  Commerce  certifies  that  el  seq  remain  fully  applicable  I 
ilia  activities  arc  consistent  with  the  cases  involving  the  disch.uge  of  di> 
purposes  of  Tille  III  of  lhe  Act  and  can  or  fill  material  into  waters  o;  the  V 


lie  carried  out  within  the  regulations  lor  Stoics  or  the  transportation  of  dp 


the  sanctuary. 

Ul>  The  National  Environmental  Pol¬ 
icy  Act  of  1969  (42  U  S  C  1371  -4341)  de¬ 
clares  (he  national  policy  to  encourage  a 
productive  and  enjoyable  harmony  be¬ 
tween  man  and  his  environment  Sec- 
lion  102  of  that  Ad  directs  that  "io  the 
fullest  extent  possible;  il'  Tiie  policies, 
ri  pula  Lions,  and  public  laws  or  the 
United  States  shall  be  inlerpicicd  ami 
administered  <r.  accordance  with  the 
policies  set  forth  in  this  Acl.  and  <2>  all 
agencies  of  the  Federal  Government 
shall  '  •  *  Insure  that  presently  un- 
qunntlficd  environmental  amenities  and 
values  may  be  given  appropriate  con- 


conduct  any  activity  that  may  result  In  siderntion  in  decision  making  along  with 


a  discharge  of  a  pollutant  into  waters 
ot  the  United  States  to  obtain  a  certifi¬ 
cation  from  the  State  in  which  the 
discharge  originates  or  will  originate,  or, 
if  appropriate,  from  the  interstate  water 
pollution  control  agency  having  jurisdic¬ 
tion  over  the  affected  waters  at  the 
point  where  the  discharge  originates  or 
will  originate,  that  the  discharge  will 


economic  and  technical  considerations 

. -  See  also  33  CFR  Tart  325  and  3.1 

CFR  209  410 

'ri  The  Fish  and  Wildlife  Act  of  1936 
(16  USC.  742;(.  cl  sen.),  the  Migratory 
Marine  Game-Fish  Acl  (16  U.S.C.  7B(k 
760c)  and  the  Fish  mid  Wildlife  Coordi¬ 
nation  Act  (16  U1?.C.  661-666C'  and 
other  arts  express  (he  concern  of  Con- 


comply  with  the  applicable  effluent  gross  with  the  quality  of  the  aquatic  cn- 


limUations  and  water  quality  standards. 
A  certification  obtained  for  the  construc¬ 
tion  of  any  facility  must  also  pertain  to 
the  subsequent  operation  of  the  facility. 

<b)  Section  307(0  of  the  Coastal  Zone 
Management  Act  of  1972.  as  amended 
(Ph  94-370,  90  Stat.  1013.  16  U  S  C. 
19561c  j  )  requires  Federal  agencies  ron- 


vironment  as  it  affects  the  conservation, 
improvement  and  enjoyment  of  fish  and 
wildlife  resources  Keorganiz.c.tion  Plcn 
No.  1  oi  1970  transferred  certain  func¬ 
tions.  including  certain  fish  and  w  ildlife, 
water  resources  coordination  responsi¬ 
bilities  trout  the  Secretary  ot  the  Inte¬ 
rior  to  the  Secretary  o*  Commerce. 


ducting  activities.  Including  development  Under  Hie  Fish  and  Wffdlifc  Conrdma- 


projects,  directly  affecting  a  Slate's 
coastal  zone,  to  comply,  to  the  maximum 
extent  practicable,  with  nn  approved 
State  coastal  zone  management  program. 
It  also  requires  any  non-Fcdcrol  eppli- 


lioii  Acl  and  Reorganization  Plan  No  4. 
any  Federal  agency  that  proto*  cs  to  con¬ 
i',  ol  or  modify  any  be  sly  r,f  water  must 
first  consult  will:  the  United  States  Fr  h 
end  WiMblc  Service,  the  National  Ma- 


cant  for  a  Federal  license  or  permit  to  '•'**’*  Fisheries  Service,  ns  aprnopi into, 
conduct  an  activity  affecting  land  or  and  with  (he  head  of  the  appropriate 
water  uses  in  (he  State's  coastal  zone  to  Slate  agency  exercising  administration 
furnish  a  certification  that  the  proposed  over  the  w  ildlife  resources  of  the  affected 
activity  will  comply  with  the  Slate’s  State 


maienal  ler  the  purpose  ol  dump' 
ocean  venters.  Section  4(J4  or  Sectio 
will  be  applicable. 

(g»  The  National  Histone  Pie- 
lion  Art  of  1966  (80  Stat  915,  16  1 
470)  created  the  Advisory  Ooun< 
Historic  Preservation  to  advise  (he 
dent  anil  Congress  on  mailers  inv 
historic  preservation.  In  perform! 
function  the  Council  is  authorized 
view  and  comment  upon  activili 
censed  by  Uie  Federal  Government 
will  have  nn  effect  upon  properties 
in  the  National  Rpgj-.ler  of  11 
Places  or  eligible  for  listing  Tin 
rein  of  Congress  for  the  prcscrvut 
significant  historical  sites  is  als 
pressed  ir.  the  Preservation  cl  His 
and  Archeological  Data  Act  of  !9 
U.S.C  459  ct  sen  ),  winch  amen. 
Act  of  June  27.  1960.  Uy  this  Act, 
ever  a  Federal  construction  pro) 
Fod<  rally  licensed  project,  .u  tr. 
program  alters  any  ten  am  such  th 
niQcnnt  historical  nr  acheologiea 
is  threatened,  Uie  Secretary  of  tin 
rior  may  take  action  necessary  to  i 
and  preserve  the  data  prior  to  tie 
ir.tnocment  of  the  project  See  ; 
CFR  Pai  t  305. 

(h>  Tiie  Interstate  land  Sal: 
Disclosure  Act  (15  USC  1701  c 
prohibits  any  developer  or  agen 
selling  or  leasing  any  lot  in  sub, 

(as  defined  hi  15  USC  172!  3'  ' 
the  purchaser  ia  funiLhcd  in  nifi 
printed  property  rciwrl  contain) 
formation  which  the  Secretary  ol 
mg  and  Urban  Development  n 
rules  or  regulations,  require  loi  tl 
tertjon  of  purchasers  In  thy  cm 
lot  fci  question  is  part  ol  a  pro.li 
requires  Department  ol  the  An 
thonzatlon.  the  Property  Hcpori 
qulrod  by  Housing  and  lb  ban  1> 
nirni  regulation  to  state  whether 
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■  permit  has  been  appiied  for.  Issued,  or 
denied  by  the  Corps  of  Engineers  for  the 
development  under  S?ctlon  10  or  Section 
404.  The  Property  Report  is  also  required 
to  state  whether  or  not  any  enforcement 
action  has  been  taken  as  a  Consequence 
of  non-application  for  or  denial  of  such 
permit. 

(1)  The  End.-nr'.rcd  Species  Act  of 
1973  (16  U-S.C.  1531  ct  seq.)  declares  the 
Intention  of  the  Congress  to  conserve 
threatened  and  endangered  species  and 
the  ecosystems  on  which  those  species 
depend.  The  Act  pro. ides  that  Federal 
agencies  must  utilize  the  r  authorities  in 
furtherance  of  its  purposes  by  carrying 
out  programs  f?r  the  conservation  of 
endangered  or  threatened  species,  and 
by  taking  such  ac  icn  ”'c:s'.ary  to  insure 
that  any  action  authorized  by  that 
Agency  will  not  jeopardize  the  continued 
existence  of  sucli  endangered  or  threat¬ 
ened  species  or  result  in  the  destruction 
or  modification  of  habitat  of  such  species 
which  is  determined  by  the  Secretaries 
of  Interior  or  Commerce,  as  appropriate, 
to  be  critical  See  also  50  CFR  Part  17. 

<j)  The  Deepwater  Port  Act  of  1974 
(33  U.S.C.  1501  et  seq.)  prohibits  the 
ownership,  constru  tion.  or  operation  of 
a  deepwater  port  beyond  the  territorial 
seas  without  a  license  issued  by  the  Sec¬ 
retary  of  Transportation.  The  Secretary 
of  Transportation  may  issue  such  a  li¬ 
cense  to  an  applicant  if  he  determines, 
among  other  things,  that  the  construc¬ 
tion  and  operation  of  the  deepwater  port 
is  in  the  national  Interest  and  consist¬ 
ent  with  national  security  and  other  na¬ 
tional  policy  goals  and  objectives.  An 
application  for  n  deepwater  port  license 
constitutes  an  application  for  all  Fed¬ 
eral  authorizations  required  for  the  own¬ 
ership.  constru  tion.  and  operation  of  a 
deepwater  port,  including  applications 
for  Section  10.  Section  404  and  Section 
103  permits  which  must  also  be  issued 
by  the  Department  of  the  Army  pursu¬ 
ant  to  the  authorities  listed  in  i  320.2. 
The  Secretary  of  Transportation  must 
obtain  the  views  and  recommendations 
of  all  Federal  agencies  having  jurisdic¬ 
tion  over  any  aspect  of  the  deepwater 
port  construction  and  operation  prior  to 
issuing  a  license. 

(k)  The  Marine  Mammal  Protection 
Act  of  1972  (16  u  s  e.  1361  et  seq.)  ex¬ 
presses  the  Intent  of  Congress  that  ma¬ 
rine  mammals  be  protected  and  encour¬ 
aged  to  develop  in  order  to  maintain  the 
healtli  and  stability  of  the  marine  eco¬ 
system.  The  Act  imposes  a  periietual 
moratorium  on  the  harassment,  hunting, 
rapturing,  or  killing  of  marine  mammals 
and  on  the  importation  of  marine  mam¬ 
mals  and  marine  mammal  products  with¬ 
out  a  permit  from  either  the  Secretary 
ol  the  Interior  or  tlic  Secretary  of  Com¬ 
merce.  depending  upon  ttie  species  of 
marine  mammal  involved.  Sucli  permits 
be  Issued  only  for  purposes  of  sci¬ 
entific  research  and  for  public  display  if 
the  put,  i.  is  consistent  with  the  ixilt- 
ctes  of  the  Act.  Hie  appropriate  secre¬ 
tary  is  also  empowered  In  certain  re- 
.  ‘re  led  circumstances  to  waive  the  re- 
n  urements  of  the  Act. 


(l)  Section  7(a)  of  the  Wild  and  Sce¬ 
nic  Rivers  Act  (82  SLat.  906,  16  U.S.C. 
1278  ct  seq  )  provides  that  no  depart¬ 
ment  or  agency  of  the  United  States  shall 
assist  by  loan,  grant,  license,  or  other¬ 
wise  in  the  construction  of  any  water  re¬ 
sources  project  that  would  have  a  direct 
and  adverse  effect  on  the  values  for 
which  such  river  was  established,  as  de¬ 
termined  by  the  Secretary  charged  with 
its  administration.  No  department  or 
agency  of  the  United  States  shall  rec¬ 
ommend  authorizing  of  any  water  re¬ 
sour  cs  project  that  would  have  a  direct 
and  adverse  effect  on  the  values  for 
which  such  river  was  established,  as  de¬ 
termined  by  the  Secretary  charged  with 
its  administration,  or  request  appropri¬ 
ations  to  begin  construction  of  any  such 
project,  whether  heretofore  or  hereafter 
authorized,  without  advising  the  Sec¬ 
retary  of  the  Interior  or  the  Secretary 
of  Agriculture,  as  the  cose  may  be,  in 
writing  of  its  intention  so  to  do  at  least 
sixty  days  in  advance,  and  without  spe¬ 
cifically  reportmg  to  the  Congress  in 
writing  at  the  time  it  makes  its  recom¬ 
mendation  or  request  in  what  respe:t 
construction  of  such  project  would  be  In 
conflict  with  the  purposes  of  this  Act  and 
would  affect  the  component  and  the 
values  to  be  protected  by  it  under  this 
Act. 

(m)  Section  Rif)  of  the  Land  and 
Water  Conservation  Fund  Act  of  1965 
(73  Slat.  897.  16  US C  460  1-4.  et  seq  ) 
provides  that  no  property  acquired  or 
devcloi>cd  with  assistance  from  the  Land 
and  Water  Conservation  Fund  shall, 
without  the  approval  of  the  Secretary  of 
the  Interior,  be  converted  to  other  than 
public  outdoor  recreation  uses.  The  Sec¬ 
retary  shall  approve  such  conversion 
only  if  he  finds  it  to  be  In  accord  with 
the  then  existing  comprehensive  state¬ 
wide  outdoor  recreation  plan  and  only 
upon  such  conditions  as  he  deems  nec¬ 
essary  to  assure  the  substitution  of  other 
recreation  properties  of  nt  least  equal 
fair  market  value  and  of  reasonably 
equivalent  usefulness  and  location. 

§  320.4  General  policies  for  evaluHliug 
permit  applications. 

The  following  policies  shall  be  ap¬ 
plicable  to  the  review  of  all  applications 
for  Department  of  the  Army  permits. 
Additional  policies  specifically  applica¬ 
ble  to  certain  types  of  activities  arc  Iden¬ 
tified  in  Parts  321-324  of  this  chapter. 

ia>  Public  interest  review,  ill  The  de¬ 
cision  whether  to  issue  a  permit  will  be 
based  on  an  evaluation  of  the  probable 
impact  of  the  proposed  activity  and  Its 
intended  use  on  the  public  interest.  Eval¬ 
uation  of  the  probable  impact  which  the 
proposed  activity  may  have  on  the  pub¬ 
lic  interest  requiies  a  careful  weighing  of 
all  those  factors  which  become  relevant 
in  each  particular  case.  The  benefit 
which  reasonably  may  be  expected  to  ac¬ 
crue  from  the  proposal  must  be  bal¬ 
anced  against  its  reasonably  foreseeable 
detriments.  The  decision  whether  to  au¬ 
thorize  a  proposal,  and  If  so,  the  con¬ 
ditions  under  which  it  will  be  allowed  to 
occur,  are  therefore  determined  by  the 


outcome  of  the  general  balancing  proc¬ 
ess  <es .  *ee  33  CFR  209.400,  Guidelines 
for  Assessment  of  Economic.  Social  and 
Environmental  Effects  of  Civil  Works 
Projects).  That  decision  should  reflect 
the  national  concern  for  both  protection 
and  utilization  of  Important  resources 
All  factors  which  may  be  relevant  to  the 
proposal  must  be  considered:  among 
those  are  conservation,  economics,  aes¬ 
thetics,  general  environmental  concerns, 
historic  values,  fish  and  wildlife  values, 
flood  damage  prevention,  land  use.  navi¬ 
gation.  recreation,  water  supply,  water 
qu  lity,  energy  needs,  safety,  food  pro¬ 
duction.  and.  In  general,  the  needs  and 
welfare  of  the  people.  No.  permit  will 
be  granted  unless  Its  Issuance  is  lound 
to  be  in  the  public  interest. 

i2i  The  following  general  criteria  will 
be  considered  In  the  evaluation  of  every 
application : 

(1)  the  relative  extent  of  the  public 
and  private  need  for  the  proposed  struc¬ 
ture  or  work; 

(iii  the  desirability  of  using  appropri¬ 
ate  alternative  locations  and  methods  to 
accomplish  the  objective  of  the  proposed 
structure  or  work: 

i iii)  the  extent  and  permanence  of  the 
beneficial  and/or  detrimental  effects 
which  the  proposed  structure  or  work 
mav  have  on  the  public  and  private  uses 
to  which  the  area  is  suited;  and 

(iv)  the  probable  Impact  of  each  pro¬ 
posal  in  relation  to  the  cumulative  effect 
created  by  other  existing  and  anticipated 
structures  or  work  in  the  general  area 
(b)  Effect  on  wetlands.  (1)  Wetlands 
ore  vital  areas  that  constitute  a  produc¬ 
tive  and  valuable  public  resource,  the 
unnecessary  alteration  or  destruction  of 
which  should  be  discouraged  as  contrary 
to  the  public  Interest. 

(2)  Wetlands  considered  to  perform 
functions  Important  to  the  public  Inter¬ 
est  Include: 

(i)  Wetlands  which  serve  Important 
natural  biological  functions,  including 
food  chain  production.,  general  habitat, 
and  nesting,  spawning,  rearing  and  rest¬ 
ing  sites  for  aquatic  or  land  species, 

(li>  Wetlands  set  aside  for  study  of 
the  aquatic  environment  or  as  sanctu¬ 
aries  or  refuges: 

(iii)  Wetlands  the  destruction  or  al¬ 
teration  of  which  would  affect  detri¬ 
mentally  natural  drainage  characteris¬ 
tics.  sedimentation  patterns,  salinity  dis¬ 
tribution.  flushing  characteristics,  cur¬ 
rent  patterns,  or  other  environmental 
characteristics; 

(Iv)  Wetlands  which  are  significant  in 
shielding  other  areas  from  wave  action, 
erosion,  or  storm  damage  Such  wetlands 
are  often  associated  with  barrier  beaches, 
islands,  reefs  and  bars; 

tv)  Wetlands  which  serve  as  valuable 
storage  areas  for  storm  and  flood  waters. 

(vil  Wetlands  which  are  prime  natural 
recharge  areas.  Prime  recharge  arras  are 
locations  where  surface  and  ground 
water  are  directly  interconnected,  and 
(viii  Wetlands  through  natural  water 
filtration  processes  serve  to  purify  water. 

(3)  Although  a  particular  alterat  ion  of 
wetlands  may  constitute  a  minor  change, 
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the  cumulative  tit  eel  o(  numerous  such 
piecemeal  changes  oltcn  results  in  a 
major  Impairment  of  the  wetland  re¬ 
sources.  Thus,  the  particular  wetland  site 
for  which  an  application  is  made  will  be 
evaluated  with  the  recognition  that  it  is 
part  of  a  complete  and  luterrelated  wet¬ 
land  area-  In  addition,  the  District  Engi¬ 
neer  may  undertake  reviews  of  particular 
wetland  areas  in  consultation  with  the 
appropriate  Regional  Director  of  the 
Fish  and  Wildlife  Service,  the  Regional 
Director  of  the  National  Marine  Fisheries 
Service  of  the  National  Oceanic  and  At¬ 
mospheric  Administration,  the  Regional 
Administrator  of  the  Environmental  Pro¬ 
tection  Agency,  the  local  representative 
of  the  Soil  Conservation  Service  of  the 
Department  of  Agriculture,  and  'he  head 
of  the  appropriate  State  agency  to  assess 
the  cumulative  effect  of  activities  m  Mich 
areas. 

14)  No  permit  will  be  granted  to  work 
in  wetlands  identified  as  imjiortnnt  by 
subparagraph  <2>.  above,  unless  t lie  Dis¬ 
trict  Engineer  concludes,  on  the  basis  of 
the  analysis  required  in  paragraph  <a), 
above,  that  the  benefits  of  the  proposed 
alteration  outweigh  (he  damage  to  the 
wetlands  resource  and  the  proposed  al¬ 
teration  is  necessary  to  realize  those  ben¬ 
efits.  In  evaluating  whether  a  particular 
alteration  is  necessary.  the  District  Fnri- 
neer  shall  consider  w  hether  the  proposed 
activity  Is  primarily  dependent  on  bring 
located  in.  or  in  close  proximity  to  the 
aquatic  environment  and  whether  feasi¬ 
ble  alternative  sites  are  available  The 
applicant  must  provide  sufficient  infor¬ 
mation  on  the  need  to  locate  (he  proposed 
activity  in  the  wetland  and  miist  provide 
data  on  the  basis  of  which  the  availabil¬ 
ity  of  feasible  alternative  rates  can  be 
evaluated. 

(5)  In  addition  to  the  policies  ex¬ 
pressed  in  this  suhparl  the  Congressional 
policy  expressed  in  the  Estuary  Protec¬ 
tion  Act.  PL  90-454  and  Slate  regulatory 
laws  or  programs  for  classification  mid 
protection  of  wetlands  will  be  given  great 
weight. 

ic>  Fish  a  tut  wildlife.  In  accordance 
with  the  Fish  and  Wildlife  Coordination 
Act  i8  320  3<e>  nbovci  Corps  of  Engi- 
neers  officials  will  consult  with  the  Re¬ 
gional  Director.  U  S  Fish  and  Wildlife 
Service,  the  Regional  Director,  National 
Marine  Fisheries  Service,  and  the  head 
of  the  agency  responsible  for  fish  and 
wildlife  for  the  Slate  in  which  the  work 
is  to  be  performed,  with  a  view  to  the 
conservation  of  wildlife  resources  by  pre¬ 
vention  of  their  direct  and  Unhurt  lost 
and  damage  due  |o  the  activity  proposed 
in  a  permit  application  They  will  give 
great  wicight  to  these  views  on  fish  and 
wildlife  considerations  in  evaluating  the 
application  The  applicant  will  be  m red 
to  modify  his  proixwnl  to  eliminate  or 
mitigate  any  damage  to  such  resources, 
and  in  appropriate  eases  the  permit  may 
lie  conditioned  to  accomplish  this  pui - 
I  wise 

•  d'  Wafer  qualify  Applications  fur 
permits  for  activities  which  mav  wffert 
the  quality  of  a  water  of  the  Untied 
States  will  be  evaluated  for  compliance 
w  ith  applicable  effluent  limitations,  water 


quality  sta  inlaid  and  management 
practices  during  the  const. uct.on,  opera¬ 
tion,  and  maintenance  of  the  proposed 
activity.  Certification  of  compliance  with 
applicable  effluent  limitations  and  water 
quality  standards  icq in red  under  pro¬ 
visions  of  Section  401  of  the  Federal 
Water  Pollution  Conliol  Act  will  be  cun- 
Md-ied  conclusive  with  respect  to  wafer 
quality  considerations  unless  the  Re¬ 
gional  AdanniMialoi .  Environmental 
Probation  Agency  <FPA>.  advises  of 
oilier  water  quality  a  .peets  to  be  taken 
into  con.siBt ration  Any  permit  issued 
may  be  co.  dit  luiic.l  to  implement  water 
quality  protection  measures. 

■  r>  Historic.  sic/uc.  und  recreational 
values  <  l  >  Applications  loi  iiormitscov- 
eic:l  by  this  icuilaiioi:  may  involve  areas 
winch  posses;,  recognised  Historic  cul¬ 
tural.  see i in  conservation,  recreational 
or  similar  values.  Full  evaluation  of  the 
general  public  interest  rcq.i.rcs  that  due 
consideration  be  given  to  the  effect  w  hich 
the  proposed  stmcluic  or  activity  may 
have  on  liic  enhancement,  preservation, 
or  development  of  such  values  Recogni¬ 
tion  of  those  values  is  often  reflected  by 
Stale,  regional,  or  local  land  use  classi¬ 
fications.  or  by  similar  Federal  controls 
or  policies.  In  both  cases,  action  on  per¬ 
mit  applications  should,  insolar  as  i>osm- 
i  lie  consistent  with,  and  avoid  adveisc 
cflcct  on.  the  vaiuts  or  purposes  for 
which  those  classifications,  controls,  or 
policies  were  established 

■2'  Specific  application  of  the  policy 
ui  subparagraph  ill  above,  applies  to. 

ii>  Rivets  named  in  faction  3  of  the 
Wild  and  Sr**nic  Iiivcis  A'  <  1 62  Sint  906. 
1  f,  U  o.C  i  2*13  el  seq  those  proposed 
for  inclusion  as  piu> tried  bv  Sections  4 
and  5  of  Uie  Act.  oi  by  later  legislation; 
und  wild,  scenic,  and  recreational  rivers 
established  by  Slate  and  local  entities. 

in'  Historic,  cultural,  or  archeological 
sites  oi  | ac tiers  us  provided  in  the  Na¬ 
tional  Historic  Preservation  Ad  of  1966 
<113  Sta l  652.  42  U  S  C.  4321  o'.  s°q  I  'see 
also  Executive  Oi  del  11593.  Mav  13.  1911. 
and  Statutes  there*  riled'  Particular  at¬ 
tention  should  be  directed  tov  ard  any 
district  site,  buildm  s'nxlinc  or  ob¬ 
ject  listed  nr  eligible  for  listing  in  the  Na- 
tiei-ni  lb  '.'dc  oi  Histone  Places; 

tin'  Sites  included  in  or  determined 
eligible  for  listing  in  the  National  Reg¬ 
istry  of  Natural  l  andmarks  which  are 
published  pv  lodieallv  in  the*  Fedirsl 
illMS'l  I 

'iv*  Sites  ;irf|u|i od  or  dove1  -iwd  with 
the  r.  •  i  laure  of  the  I  and  anti  Water 
Conservation  Fund  '16  SIR*  691.  16 
USC’  40U.  1-4.  »t  srq  >  or  t Me  Kr.-roa- 
liy.'ial  JVmoristiatini.';  Prouvts  Ac  I  of 
1912  'PL  77  591  .56  Sl.il  726 1  and  other 
public  parks  and  n creation  areas;  and 
i v '  Any  oil.er  areas  pami-cl  in  Acts  of 
Com  less  or  I'lwidential  Proclamations 
as  National  Kivrrs.  Nalional  Wilderness 
Arens  National  Seashores,  National  Rec¬ 
reation  Areas  National  Lakcshovrs,  Na¬ 
tional  Purler  National  Monument*,  and 
sin  h  mens  a*  mav  lie  established  under 
Frdeial  law  for  similar  and  related  pur- 
poM-s  Mich  as  estuarine  and  marine 
sanctum  ms 


'!'  Effect  on  limits  ol  the  trmti 
sea  Structure-  nr  work  affectim;  roa 
waters  may  modify  4 lie  roust  line  or  I 
line  from  which  the  three  mile  bcl 
measured  for  purposes  ol  the  Siituuci 
Lunds  Ait  and  International  Law  C 
entity,  the  roust  line  or  bnse  line  is 
line  »f  ordinary  low  water  on  the  m 
land,  however,  there  arc  except 
where  there  are  islands  or  lnwtide  elc 
Ron*  offshore  iTlie  Submerged  L; 
Act.  61  Slat  29.  U  S  Code  Src 
I3nt<ri.  and  United  States  vs.  Caliloi 
3H1  U  S  139  1U65> .  3K1  U  S  4*8  <  196 
All  applications  for  structures  ov  v 
affecting  coastal  waters  will  tlmrcloi 
review  ed  specifically  to  determine  w  hi 
rr  the  roast  line  or  base  line  irucb 
altered  II  it  is  determined  that  mu 
change  might  occur,  coordination  v 
the  Attorney  General  and  the  Sola 
of  the  Department  of  the  Interior  is 
qnired  before  final  action  is  taken 
District  Engineer  will  submit  a  dose 
tion  of  tlie  pro|*or.ed  work  and  a  cop 
the  plans  to  the  Solicitor.  Depart!! 
of  the  Interior.  Washington,  DC  26 
and  request  his  comments  concerting 
effects  ol  the  proposed  wink  on  'lie  u 
continental  rights  of  the  United  Si. 
These  comments  will  be  included  in 
file  of  the  application  After  romplr 
of  standaid  processing  proredmes 
file  will  be  forwarded  to  the  Cine 
Engineers  The  decision  on  the  appl 
lion  will  be  made  tiv  the  Sroreui 
ihe  Armv  alter  coordination  wilti 
Attorney  General 

•  gi  Interference  until  atimeent  p 
crfies  or  wntrr  resource  pio.iVfr  A  lit  I 
r/alioti  of  work  or  structures  by  tin 
partment  of  the  Army  docs  nol  roi 
a  property  rieht.  nur  authoii/r  any 
jury  to  property  or  invasion  of  u 
rights 

( 1 '  liccausc  a  landowner  has  Urn  i 
era)  right  to  piolect  his  propel ty  I 
erosion,  applications  to  cioct  piobv 
structures  will  usually  receive  farm 
ennsideration.  However,  if  tlic  pm 
five  structure  may  cause  damage  to 
proiierlv  of  others.  Uie  Distuct  Pu  r 
will  so  lalvist  (lie  applicant  Rial  inf 
him  n!  pn:.-  ihlr  alternative  ineilux'' 
pi otri  mu;  ins  properly  Much  advice 
be  given  in  Icrins  of  gcuc.nl  gnu1 
only  so  ns  not  to  compete  with  pr" 
cnpineenng  firms  nor  require  undue 
of  goi eminent  resources.  A  sigruln 
probability  of  resullin;;  damage  to  n. 
t  v  propel  i  n  s  rail  be  a  lav  is  for  <ic 
ol  an  appl ica flop 

'2*  A  lipulowiu-'  ■  ■petal  nc.'it  of 
ccss  to  nmiguble  wu'eii  ol  Urn  t'n 
Slates  is  subject  to  Um  similar  c 
of  access  held  by  nearby  laiKlowtHU* 
to  the  general  public's  tighl  of  u:.\ 
lion  on  me  water  surface  Piopc 
w  inch  create  undue  intri  l"ii'lli  c  \ 
a  cress  lo.  or  use  ol.  I'.u  Igai'le  rli 
wall  gum' ally  not  receive  favorable  i 
sideratinn 

i3'  Wlieie  it  Is  found  that  'lie  w 
for  tvhich  a  permit  is  der.ned  is  in  p 
gable  wafers  of  the  United  State 
33  rill  Part  3'.:9'  and  mav  tntc: 
v  III  an  .'I'tli.iri.cd  F-i.'iial  i  n  ject 
applicant  sliould  be  appior-l  m  win 
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of  the  fact  and  of  the  possibility  that 
a  Federal  project  which  may  be  con¬ 
structed  In  the  vicinity  of  the  proposed 
work  might  necessitate  its  removal  or 
reconstruction.  The  applicant  should  also 
be  informed  that  the  United  States  will 
in  no  case  be  liable  for  any  damage  or 
injury  to  the  structures  or  work  author¬ 
ized  by  Sections  9  or  10  of  the  River  and 
Harbor  Act  of  1899  (see  33  CFR  Parts 
321  and  322)  which  may.be  caused  by 
or  result  from  future  operations  under¬ 
taken  by  the  Government  for  the  con¬ 
servation  or  improvement  of  navigation, 
or  for  other  purposes,  and  no  claims  or 
right  to  compensation  will  accrue  from 
any  such  damage 

(4 1  Proposed  activities  which  are  In 
the  area  of  a  Federal  project  which  ex¬ 
ists  or  is  under  construction  will  be  eval¬ 
uated  to  insure  that  they  are  compatible 
with  the  purposes  of  the  project. 

<h)  Activities  affecting  coastal  zones. 
Applications  for  Department  of  the 
Army  permits  for  activities  affecting  the 
coastal  zones  of  those  Stales  having  a 
coastal  zone  management  program  ap¬ 
proved  by  the  Secretary  of  Commerce 
will  be  evaluated  with  respect  to  compli¬ 
ance  with  that  program.  No  permit  will 
be  issued  to  a  non-Federal  applicant  un¬ 
til  certification  has  been  provided  that 
the  proposed  activity  compiles  with  the 
coastal  zone  management  program  and 
the  appropriate  State  agency  has  con¬ 
curred  with  the  certification  or  has 
waived  its  right  to  do  so.  However,  a 
permit  may  be  issued  to  a  non-Federal 
applicant  if  the  Secretary  of  Commerce, 
on  his  own  initiative  or  upon  appeal  by 
the  applicant,  finds  that  the  proposed 
activity  is  consistent  with  the  objectives 
of  the  Coastal  Zone  Management  Act  of 
J972  or  is  otherwise  necessary  in  the 
Interest  of  national  security.  Federal 
agency  applicants  for  Department  of  the 
Army  permits  arc  responsible  for  com¬ 
plying  with  the  Coastal  Zone  Manage¬ 
ment  Act’s  directives  for  assuring  that 
their  activities  directly  affecting  the 
coastal  zone  are  consistent,  to  the  maxi¬ 
mum  extent  practicable,  with  approved 
State  coastal  zone  management  pro¬ 
grams. 

ii>  Activities  in  marine  sanctuaries. 
Applications  for  Department  of  the 
Army  authorization  for  activities  in  a 
marine  sanctuary  established  by  the  Sec- 
letary  of  Commerce  under  authority  of 
Section  302  of  the  Marine  Protection. 
Resench  and  Sanctuaries  Act  of  1972, 
as  amended  will  be  evaluated  for  impact 
on  t tic  marine  sanctuary.  No  permit  will 
be  issued  until  the  applicant  provides  a 
rectification  from  the  Secretary  of  Com¬ 
merce  that  the  proposed  activity  is  con¬ 
sistent  with  Pie  purposes  of  Title  HI  of 
the  Marine  Protection,  Research  and 
Sanctuaries  Act  of  1972.  as  amended,  and 
can  he  carried  out  within  the  regulations 
promulgated  by  the  Secretary  of  Com¬ 
merce  to  control  activities  within  the 
marine  sai  tuar>  Authorizations  so  is¬ 
sued  will  contain  such  special  conditions 
a«  may  be  required  bv  the  Secretary  of 
Commerce  In  connr  tion  with  his  certlfl- 
-ation. 

i|t  Oth  ■  Federal,  state,  or  local  re- 
i  irrvicnt  til  Processing  of  an  appli- 
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cation  for  a  Department  of  the  Army 
permit  normally  will  proceed  concur¬ 
rently  with  the  processing  of  other  re¬ 
quired  Federal.  State,  and/or  local 
authorizations  or  certification.  Where 
the  required  Federal  State  and/or  local 
certification  and/or  authorization  has 
been  denied,  the  application  for  a  De¬ 
partment  of  the  Army  permit  will  be  de¬ 
nied  without  prejudice  to  the  right  of  the 
applicant  to  reinstate  processing  of  his 
application  if  subsequent  approval  is  re¬ 
ceived  from  the  appropriate  Federal, 
State  and/or  local  agency.  Even  it  official 
certification  and -'or  authorization  is  not 
required  by  State  or  Federal  law,  but  a 
State,  regional,  or  local  agency  having 
jurisdiction  or  interest  over  the  particu¬ 
lar  activity  comments  on  the  application, 
due  consideration  shall  be  given  to  those 
official  views  as  a  reflection  of  local  fac¬ 
tors  of  the  public  interest. 

<21  Where  officially  adopted  State,  re¬ 
gional,  or  local  land -use  classifications, 
determinations,  or  policies  are  applicable 
to  the  land  or  water  areas  under  con¬ 
sideration.  they  shall  be  presumed  to 
reflect  local  factors  of  the  public  interest 
and  shall  be  considered  in  addition  with 
the  other  national  factors  of  the  public 
interest  identified  in  {  320.4'ai. 

< 3 1  A  proposed  activity  may  result  in 
conflicting  comments  from  several  agen¬ 
cies  within  the  same  State.  While  many 
States  have  designated  a  single  State 
agency  or  individual  to  provide  a  single 
•and  coordinated  State  position  regarding 
pending  permit  applications,  where  a 
Slate  has  not  so  designated  a  single 
source.  District  Engineers  will  elicit  Irom 
the  Governor  an  expression  of  his  views 
and  desires  concerning  the  application 
or.  in  tire  alternative,  an  expression  from 
the  Governor  as  to  which  State  agency 
represents  the  official  State  position  in 
this  particular  case 

<4 1  In  the  absence  of  overriding  na¬ 
tional  factors  of  the  public  interest  that 
may  be  revealed  during  the  processing 
of  the  permit  application,  a  permit  will 
generally  be  issued  following  receipt  of  a 
favorable  State  determination  provided 
the  concerns,  policies,  goals,  and  re¬ 
quirements  as  expressed  in  33  CFR  Parts 
320-324.  and  tnc  following  statutes  have 
been  followed  and  considered:  The  Na¬ 
tional  Environmental  Policy  Act:  the 
Fish  and  Wildlife  Coordination  Act;  the 
Historical  and  Archaeological  Preserva¬ 
tion  Act;  the  National  Historic  Preserva¬ 
tion  Act:  the  Endangered  Species  Act: 
the  Coastal  Zone  Management  Act:  the 
Marine  Protection.  Research  and  Sanc¬ 
tuaries  Act  of  1972,  as  amended:  and  the 
Federal  Water  Pollution  Control  Act  (see 
i  320  3.  above) . 

'5i  If  the  responsible  Federal,  Slate, 
and/or  local  agency  fails  to  take  defini¬ 
tive  action  to  grant  or  deny  required 
authorizations  or  In  furnish  comments  as 
provided  In  subparagraph  ij>  above, 
within  ttircc  months  of  the  issuance  of 
the  public  notice,  the  District  Engineer 
shall  process  the  application  to  a  con¬ 
clusion. 

<6i  Permits  will  not  be  issued  where 
certification  or  authorization  of  the  pro¬ 
posed  work  is  icqulrcd  by  Federal.  State 
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and/or  local  law  and  that  certification 
or  authorization  has  been  denied 
(7)  The  District  Engineer  m»j.  . n 
those  States  with  ongoing  permit  pro¬ 
grams  for  activities  regulated  by  De;-.:t- 
ment  of  the  Army  permits,  enter  ln«s  an 
agreement  with  the  States  to  jr-:.- hy 
process  and  evaluate  Department  c!  the 
Army  and  State  permit  applications  This 
may  Include  the  issuance  of  joint  public 
notices;  the  conduct  of  joint  public  hear¬ 
ings.  if  held:  and  the  Joint  review  and 
analysis  of  Information  and  comments 
developed  In  response  to  the  public  no¬ 
tice.  public  hearing,  the  environmental 
assessment  and  the  environmental  im¬ 
pact  statement  (If  necessary),  the  Fish 
and  Wildlife  Coordination  Act.  (he  His¬ 
torical  and  Archaeological  Preservation 
Act.  the  National  Historic  Preset  vatior. 
Act.  the  Endangered  Species  Act.  '.he 
Coastal  Zone  Management  Act  the  if  a 
rine  Protection.  Research  and  Sanctu¬ 
aries  Act  of  1972.  as  amended,  and  the 
Federal  Water  Pollution  Control  Acl  In 
such  cases,  applications  for  Department 
of  the  Army  permits  may  be  proce-sed 
concurrently  with  the  processing  ol  the 
State  permit  lo  an  independent  conclu¬ 
sion  and  decision  by  the  District  Esgi- 
neer  and  appropriate  Slate  agenci 
<kl  Safety  of  impoundment  structr-e- 
Unless  an  adequate  inspection  inuficn 
is  required  by  another  Federal  her;  •  r... 
agency  or  will  be  periormeri  by  a  no.;:'  r 
Federal  agency,  the  District  Ecgir.eer 
will  condition  permits  for  impoundment 
structures  lo  require  that  the  perm.’.tee 
operate  and  maintain  the  stri  cture  prr”- 
erly  to  insure  public  safety  The  Pc  -.net 
Engineer  may  condition  sun  permit.-  to 
require  periodic  inspections  and  lo  i:„1i- 
catc  that  failure  to  accomplish  actio..-  •.<> 
assure  the  public  safets  will  be  consid¬ 
ered  cause  lo  revoke  the  permit 

1 1 )  Floodplains  Executive  Order  I13SR 
dated  May  24.  1977.  requires  each  Ke;» -al 
agency,  in  its  conduct  ol  Fedeial  j -o 
grams  that  affect  land  use  Including 
regulation  of  water  resources  to  -  re 
action  to  reduce  the  risk  of  Aiks!  n- 
to  minimize  the  Impact  of  floods  oi.  hu¬ 
man  safety,  health  and  welfare  ai.c  to 
restore  and  preserve  the  naiumi  and 
benefirial  values  served  by  flood pli  -o 
In  evaluating  whether  activities  lortied 
in  a  floodplain  that  require  Depain-.eut 
of  the  Army  permits  are  In  the  piihh-  :-i 
terest.  available  alternatives  lo  si  id 
adverse  effects  from  and  hiron;p«t.bir 
development  In  floodplains  shrill  be  : .  : -  - 
sidered. 


PART  321 — PERMITS  FOR  PAMS  A-.O 
DIKES  IN  NAVIGABLE  WATERS  Of  THE 
UNITED  STATES 

Per 

321  I  r.enerm 
321  2  Definitions 

321  3  Special  policies  end  o r ivr cl 1 1 r e 
Autmomtt  :  33  U  S  l'  401 
§  321.1  Cenrral. 

This  regulation  prescribes.  In  add  -,on 
to  the  gcncrul  policies  of  33  CTR  TM4 
and  procedures  of  33  CFR  Part  32.V  tense 
special  policies,  practices,  and  p— r- 
durrs  to  be  followed  hy  the  Coriw  of  Pn- 
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gineers  in  connection  with  the  review  of 
applications  for  Department  of  Army 
permits  to  authorize  the  construction  of 
a  dike  or  dam  in  a  navigable  water  of 
the  United  States  pursuant  to  Section 
9  of  the  River  and  Harbor  Act  of  1899 
<33  U.SC.  <01 ).  See  33  CFR  320.2(a). 
Dams  and  dikes  in  navigable  waters  of 
the  United  States  also  require  Depart¬ 
ment  of  the  Army  permits  under  Sec¬ 
tion  404  of  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972  <33 
U.S.C.  1344).  Applicants  for  Department 
of  the  Army  permits  under  this  Part 
should  also  refer  to  33  CFR  Part  323  to 
satisfy  the  requirements  of  Section  404. 

§  321.2  Definitions. 

For  the  purpose  of  this  regulation,  the 
following  terms  are  defined: 

(a)  Ine  term  "navigable  waters  of  the 
United  States"  means  those  waters  of 
the  United  States  that  are  subject  to  the 
ebb  and  flow  of  the  tide  shoreward  to 
the  mean  high  water  mark  (mean  higher 
high  water  mark  on  the  Pacific  coast) . 
and/or  are  presently  used,  or  have 
been  used  in  the  past,  or  may  be  suscep¬ 
tible  to  use  to  transport  interstate  or 
foreign  commerce  See  33  CFR  Part  329 
for  a  more  complete  definition  of  this 
term. 

<b)  The  term  "dam"  means  an  im¬ 
poundment  structure  that  completely 
spans  a  navigable  water  of  the  United 
States  and  that  may  obstruct  interstate 
waterborne  commerce 

<c>  The  term  "dike”  means  an  em¬ 
bankment.  low  dividing  wall,  or  other 
protective  barrier  that  completely  spans 
a  navigable  water  of  the  United  States 
and  that  may  obstruct  interstate  water¬ 
borne  commerce. 

§  21.3  Special  polieie*  ami  procedure*. 

The  following  additional  special  poli¬ 
cies  and  procedures  shall  be  applicable  to 
the  evaluation  of  permit  applications 
under  this  regulation: 

(a)  The  Secretary  of  the  Army  will 
decide  whether  Department  of  the  Army 
authorization  for  a  dam  or  dike  in  a 
navigable  water  of  the  United  States 
will  be  issued,  since  this  authority  has 
not  been  delegated  to  the  Chief  of  Engi¬ 
neers.  The  conditions  to  be  imposed  ill 
any  instrument  of  authorization  will  be 
recommended  by  tile  District  Engineer 
when  he  forwards  his  report  to  the  Sec¬ 
retary  of  the  Army,  through  the  Chief  of 
Engineers,  pursuant  to  33  CFR  325.11. 

<bl  A  Department  of  the  Army  appli¬ 
cation  under  Section  9  will  not  be  proc¬ 
essed  until  the  approval  of  the  United 
States  Congress  has  been  obtained  if  the 
navigable  water  of  the  United  States  is 
nil  interstate  waterbody,  or  until  the  ap¬ 
proval  of  the  appropriate  Stale  legisla¬ 
ture  has  been  obtained  if  the  navigable 
water  of  the  United  States  Is  solely  with¬ 
in  the  boundaries  of  one  Stale. 


PART  322— PERMITS  FOR  STRUCTURES 
OR  WORK  IN  OR  AFFECTING  NAVIGA¬ 
BLE  WATERS  OF  THE  UNITED  STATES 
See. 

333  I  General. 

3223  Definitions. 


See 

322  3  Activities  requiring  permits 
322  4  Structures  anti  work  permitted  by 
tilts  regulation 

322  5  Special  policies  and  procedures. 
Appendix  A. — U  S  Coast  (iuard/Chlcf  ol  En¬ 
gineers  Memorandum  of  Agreement. 
Appendix  D—  Delegation  of  Authority. 

AUTlioarTT  :  33  U  S  403 
§  322.1  Cen.ral. 

This  regulation  prescribes,  in  addition 
to  the  general  policies  of  33  CFR  320.4 
and  procedures  of  33  CFR  Fart  325  those 
special  policies,  practices  and  procedures 
to  be  followed  by  the  Corps  of  Engineers 
in  connection  with  the  review  of  applica¬ 
tions  for  Department  of  Army  permits 
to  authorize  structures  or  work  in  or 
affecting  navigable  waters  of  the  United 
Stales  pursuant  to  Section  10  of  the 
River  and  Harbor  Art  of  1899  (33  U.S.C. 
403)  (hereinafter  referred  to  as  Section 
10).  Sec  33  CFR  320  20)1.  Certain  struc¬ 
tures  or  work  in  or  affecting  navigable 
waters  of  the  United  Stales  are  also  regu¬ 
lated  under  other  authorities  of  the  De¬ 
partment  of  the  Army.  These  include 
discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States,  includ¬ 
ing  the  territorial  seas,  pursuant  to  Sec¬ 
tion  404  of  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972  133 
U.S  C.  1344;  see  33  CFR  Part  323)  and  the 
transportation  of  dreged  material  by  ves¬ 
sel  for  purposes  of  dumping  in  ocean 
waters,  including  the  territorial  seas, 
p'ursuant  to  Section  103  of  the  Marine 
Protection.  Research  and  Sanctuaries 
Act  of  1972,  as  amended  <33  U.SC.  1413; 
see  33  CFR  Part  324'.  A  Department  of 
the  Army  permit  will  also  be  required 
under  these  additional  authorities  if  they 
are  applicable  to  structures  or  work  in  or 
affecting  navigable  waters  of  the  United 
States  Applicants  for  Depart ment  of  the 
Army  permits  under  this  part  should 
refer  to  the  other  ritrd  authorities  and 
implementing  regulations  for  these  ad¬ 
ditional  permit  requirements  to  deter¬ 
mine  whether  they  also  arc  applicable  to 
their  proposed  activities. 

§  322.2  Definitions. 

For  the  purpose  of  tins  regulation,  the 
following  terms  are  defined 

(a)  The  term  "navigable  waters  of  the 
United  States"  means  those  waters  of  the 
United  States  tl  at  are  subject  to  the  ebb 
and  ilow  of  the  tide  shoreward  to  the 
mean  high  water  mark  imean  higher 
high  water  mark  on  the  Pacific  coasti, 
and  'or  are  presently  used,  or  have  been 
used  in  the  past,  or  may  be  susceptible  to 
use  to  transport  interstate  or  foreign 
commerce  See  33  CFIl  Part  329  for  a 
more  complete  definition  of  this  term. 

<b)  The  term  "structure"  shall  Include, 
without  limitation,  any  pier,  wharf,  dol- 
pliin.  weir,  boom,  breakwater,  bulkhead, 
revetment,  jetty,  permanent  mooring 
structure,  power  transmission  lines,  per¬ 
manently  moored  floating  vessels,  piling, 
aids  to  navigation,  or  any  other  perma¬ 
nent  or  rami  permanent  obstacle  or 
obstruction. 

<c)  The  term  "work"  shall  include, 
without  limitation,  any  dredging  or  dis¬ 
posal  of  dredged  material,  excavation. 
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filling,  or  other  modification  of  a  tn» 
gable  water  of  the  United  States 

id)  The  term  "letter  of  pernds.su 
means  an  individual  jicrmit  issued 
accordance  with  the  abbreviated  pro 
duresof  33  CFK  325  5ib>. 

ici  The  term  "individual  pern 
means  a  Department  of  the  Army 
thori/alion  that  is  issued  follow mv 
cnse-by-ce.sc  evaluation  of  a  .spec 
structure  or  work  in  accordance  with 
procedures  nl  this  regulation  and  33  C 
Part  32a  and  a  determination  that 
proposed  structure  or  work  is  in  the  p 
lie  interest  pursuant  to  33  CFR  Part  ; 

it i  The  term  “general  permit"  me 
a  Department  of  the  Army  authorizat 
that  is  issued  for  a  category  or  catego 
of  structures  or  work  in  a  specified  reg 
of  the  country,  when  those  structure.1 
work  are  substantially  similar  in  nal 
and  cause  only  minimal  individual 
cumulative  adverse  environmental 
pact  A  general  permit  is  issued  follow 
an  evaluation  ol  the  proposed  cau-g 
of  activities  that  it  will  authorize  in 
cordance  with  the  procedures  of 
regulation  <322.5' b>>,  33  CFR  Part  . 
and  a  determination  that  the  propc 
discharges  will  be  in  the  public  nice 
pursuant  to  33  CFR  Part  320. 

<g>  The  term  "nationwide  pen 
m'-ans  a  Department  of  the  Army 
thonzation  that  has  been  Issued  by 
regulation  in  5  322  4  to  permit  ccr 
structures  or  work  in  or  afiecting  nav 
ble  waters  of  the  United  States  throu 
ouL  the  Nation 

§  322.3  Aclitilir*  rifpiirinp  prrmil* 

la)  General  Department  ol  the  A 
permits  arc  required  under  Section  If 
nil  structures  or  work  in  or  afU\ 
navigable  waters  of  the  United  St 
except  for  bridges  and  causeways 
Appendix  A)  and  structuics  or  v 
licensed  under  the  Federal  Power  Ai 
1920  Activities  that  were  commence, 
completed  shoreward  oi  established  1 
cral  harbor  lines  before  May  27.  1970 
33  CFR  Part  328'  also  do  not  req 
Section  10  permits;  however,  if  ti 
activities  involve  the  disclu.igc 
dredged  or  fill  material  wito  waters  o! 
United  Stales  after  October  18.  197 
Section  404  permit  is  required  isci 
CFR  Part  323). 

<  I )  Structures  or  work  are  in  the  n 
gable  waters  ol  the  United  States  if 
are  within  limits  defined  in  33  CFR 
329  Structures  or  work  outside  i 
limits  are  subject  to  the  provisions  of 
rited  in  paragraph  ‘al  above,  if  i 
structures  or  work  affect  the  rouise 
cation,  or  condition  of  the  waterbou 
swell  a  manner  as  to  ir  pa<  t  on  the  n 
gable  capacity  of  the  waterbody 
purposes  of  a  Section  10  permit,  a  tu 
or  other  structure  under  or  over  a  n 
gable  water  of  the  United  States  is  < 
sidered  to  have  an  impart  on  the  nai 
ble  capacity  of  the  waterbody. 

i2l  Pursuant  to  Section  154  <0 
Water  Resource  Development  Ai  t  ol 
(f’L  94-587'.  Department  of  the  A 
permits  will  not  be  required  under 
lion  10  to  eonsliuct  wharves  and  pie 
any  waterbody,  located  entirely  »i 
one  Stale,  that  Is  a  navigable  t< 
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the  United  States  solely  on  the  bar, Is  of 
its  historical  use  to  transport  Interstate 
commerce.  Section  154  applies  only  to  the 
construction  of  a  sihglc'plcr  or  wharf  and 
not  to  marinas  Furthermore.  See  lion  154 
Is  not  applicable  to  any  pier  »r  wharf 
that  would  cause  an  unacceptable  impact 
on  navigation. 

<b>  Outer  continental  shc'l  Depart¬ 
ment  of  the  Army  permits  will  also  be 
required  for  the  construction  of  artificial 
Islands  and  fixed  structures  on  the  outer 
continental  shelf  pursuant  to  Section 
4(f>  of  the  Outer  Continental  shelf 
Lands  Act  (see  33  CFR  320.2(b)  > 

(c)  Activities  of  Federal  agent  ir<  Ex¬ 
cept  as  specifically  provided  in  this  sub- 
paragraph.  activities  of  the  i>pc  de¬ 
scribed  in  in)  and  lb',  above,  done  by 
or  on  behalf  of  any  Federal  agency,  c-ther 
than  any  work  or  structures  in  or  affect¬ 
ing  navigable  waters  of  the  United  States 
that  are  part  of  the  Civil  Works  activities 
of  the  Corps  of  Encincers.  are  subject  to 
the  authorization  procedures  of  this 
regulation.  Agreement  for  construction 
or  engineering  services  performed  for 
other  agencies  by  the  Corps  of  Engineers 
does  not  constitute  authorization  under 
this  regulation.  Division  and  District  En¬ 
gineers  will  therefore  advise  Federal 
agencies  accordingly,  and  cooperate  to 
the  fullest  extent  in  expediting  the  proc¬ 
essing  of  their  applications. 

(1)  Congress  has  delegated  to  the  Sec¬ 
retary  of  the  Army  and  the  Chief  of 
Engineers  In  Section  10  the  duty  to  au-* 
thorize  or  prohinit  certain  work  nr  struc¬ 
tures  in  navigable  waters  ot  the  United 
States.  The  general  legislation  by  which 
Federal  agencies  are  empowered  to  act 
generally  is  not  considered  to  lx'  sufficient 
authorization  by  Congress  to  satisfy  the 
purposes  of  Section  10.  If  an  agency  as¬ 
serts  that  It  has  Congressional  authoriza¬ 
tion  meeting  the  test  of  Section  10  or 
would  otherwise  be  exempt  from  tile  pro¬ 
visions  of  Section  10.  the  legislative  His¬ 
tory  and/or  provisions  of  Hie  Act  should 
clearly  demonstrate  that  Congress  was 
approving  the  exact  location  and  plana 
from  which  Congress  could  have  con¬ 
sidered  the  effect  on  navigable  waters  of 
the  United  Stales  or  that  Congress  in¬ 
tended  to  exempt  that  agency  from  the 
requirements  of  Section  10.  Very  often 
sucli  legislation  reserves  final  approval 
of  plans  or  construction  for  the  Chief 
of  Engineers.  In  such  cases  evaluation 
and  authorization  under  this  regulation 
are  limited  by  the  intent  of  the  statutory 
language  involved 

<2l  The  policy  provisions  set.  out  in  33 
CFR  320.4(J>  relatmg  to  State  or  local 
certifications  and/or  authorizations,  do 
net  apply  to  work  or  structures  under¬ 
taken  by  Federal  agencies,  except  where 
compli.UK.  •.villi  non-Federal  authoriza¬ 
tion  is  requued  by  Federal  law  or  Exceu- 
ti  c  policy. 

:  322.  t  Sn  >■.  nml  mtrk  |m  rmiuci! 

Iii  1 1 1  i-  regulation. 

The  [allowing  structures  or  voik  arc 
hereby  permitted  for  purposes  of  Section 
in  and  do  not  require  separate  Depart¬ 
ment  of  :hc  Army  permits: 


(a)  The  plan  r.cut  of  aids  to  naviga¬ 
tion  by  the  U.E.  Coast  Guard,  see  {  322.5 
<e).  below; 

(b)  Slrucluics  constructed  in  artificial 
canals  within  ;ii  uxipalty  residential  de¬ 
velopments  whcic  the  connection  of  the 
canal  to  a  navigable  water  of  the  United 
State;,  has  Lccn  previously  authorized; 
See  }  322.3(g).  beiou  ; 

*r>  The  icpuir.  rehabilitation,  or  re¬ 
placement  of  any  previously  authorized, 
currently  scrvic.  ahl".  structure  or  ef  any 
rurionlly  serviceable  structure  con¬ 
structed  prior  to  the  requirement  for  au¬ 
thorization;  provided  such  repair,  re¬ 
habilitation.  oi  replacement  docs  not 
result  in  a  deviation  Irom  the  plans  of 
the  original  stiii.  uirc,  and  further  nro- 
'  alcd  that  the  structure  to  be  main¬ 
tained  has  i.oL  Ixi-n  put  to  usc\>  differing 
lioni  usc>  specified  foi  it  in  any  permit 
authorizing  its  original  construction; 

*  cl  >  M  n  ine  life  harvesting  devices  such 
ns  pound  nets,  crab  traps,  eel  pots,  lob¬ 
ster  traps,  prov.dcd  there  Is  no  lniefer- 
cnce  with  navigation: 

lei  Staff  gages  tide  gages,  water  re¬ 
cording  dev  ices  water  quality  testing  and 
improvement  devi  es.  and  similar  scien¬ 
tific  structures  provided  there  is  no  In¬ 
terference  with  navigation: 

(f)  Survey  activities  including  core 
sampling;  and 

<g)  Structures  or  woik  completed  be¬ 
fore  18  December  1968  or  in  waterbodies 
over  which  Lite  District  Engineer  has  not 
asserted  jurisdiction  provided  there  is 
no  interference  vutli  navigation. 

is  322.3  Sjirriiil  |Mt|itdfs. 

The  S-cictary  of  the  Army  has  dele¬ 
gated  to  the  Chief  of  Engineers  the  au¬ 
thority  to  issue  cr  deny  Section  10  per¬ 
mits.  (See  Appendix  Bi.  The  following 
additional  special  policies  and  procedures 
shall  also  be  applicable  to  the  evaluation 
of  permit  applications  under  this  regula¬ 
tion. 

<a)  General.  Department  of  the  Army 
licrinits  will  be  required  for  structures 
or  work  in  or  effecting  navigable  waters 
of  the  United  Stales.  Certain  structures 
or  work  specified  in  5  322.4  are  pcimit- 
ted  by  this  regulation.  If  a  structure  or 
work  is  not  permitted  by  this  regulation, 
an  individual  or  gtnertl  Section  10  per¬ 
mit  will  he  required. 

(bi  General  Per  mils.  The  District  En¬ 
gineer  :nay,  after  compliance  with  the 
other  Proccdui es  of  33  CFR  Part  325.  Is¬ 
sue  general  permits  for  certain  clearly 
described  categories  of  structures  or 
woik  requiring  Department  of  the  Army 
permits  After  a  general  permit  has  been 
issued.  Individual  activities  falling 
will  tin  ’.hose  categories  will  not  require 
individual  permit  processing  by  the  pro¬ 
cedures  of  33  CFR  Part.  325  unless  the 
District  Engineer  determines,  on  a  casc- 
hy-cisc  basis,  that  the  public  Interest  re¬ 
quires  such  Individual  review. 

<!)  District  Engineers  will  Include 
inilv  those  activities  that  are  substan¬ 
tially  similar  in  nature,  that  cause  only 
minimal  ndvetsc  cnviionmental  impact 
when  performed  separately,  and  that  will 
have  only  a  minimal  adverse  cumula¬ 


tive  effe.t  on  the  environment  as  cate¬ 
gories  which  are  candidates  for  general 
permits. 

<2t  In  addition  to  the  conditions  pre¬ 
scribed  in  Appendix  C  of  33  CFR  part 
325.  any  general  permit  Issued  by  the 
District  Engineer  shall  prescribe  the  fol¬ 
lowing  conditions: 

•i)  The  maximum  quantity  of  matcn.-il 
that  may  be  discharged  and  the  maxi¬ 
mum  area  that  may  be  modified  by  struc- 
tn-  or  work  that  arc  authorized  for  a 
single  or  incidental  operation  (If  ap¬ 
plicable)  ; 

(11)  A  description  of  the  category  or 
categories  ol  activities  Included  in  the 
general  permit;  and 

(ill)  The  type  of  vvater(s)  into  which 
the  activity  may  occur. 

(3)  The  District  Engineer  may  re¬ 
quire  reporting  procedures. 

<4i  A  general  permit  may  be  revoked 
If  It  Is  determined  that  the  cumulative 
effects  of  the  activities  authorized  by  It 
will  have  an  adverse  Impact  on  the  pub¬ 
lic  Interest  provided  the  procedures  of 
33  CFR  325.7  are  followed.  Following 
revocation.  applicaMon  for  any  future 
activities  in  areas  covered  by  the  gen¬ 
eral  permit  shall  be  processed  as  ap¬ 
plications  for  Individual  permits 

(c>  Non-Federal  dredging  tor  vgi-iga- 
tion — (D  The  benefits  which  an  author¬ 
ized  Federal  navigation  project  are  in¬ 
tended  to  produce  will  often  require  simi¬ 
lar  and  related  operations  by  non-Fcd- 
cral  agencies  (e  g.,  dredging  an  access 
channel  to  dock  and  berthing  facilities 
or  deepening  such  a  channel  to  corre¬ 
spond  to  the  Federal  project  depth). 
These  non-Federal  activities  will  be  con¬ 
sidered  by  Corps  of  Engineers  officials 
in  planning  the  construction  and  main¬ 
tenance  of  Federal  navigation  projects 
and.  to  the  maximum  practical  rxter.t. 
will  be  coordinated  with  interested  Fed¬ 
eral.  State,  regional  and  local  agencies 
and  the  general  public  simultaneously 
with  the  associated  Federal  projects. 
Non-Federp.I  activities  which  are  not  so 
coordinated  will  be  individually  eval¬ 
uated  In  nccordance  with  this  regula¬ 
tion.  In  evaluating  the  public  interest  In 
ronncciioii  with  applications  for  permits 
for  such  coordinated  operations,  equal 
treatment  will,  therefore,  be  accorded 
to  the  fullest  extent  possible  to  both 
Federal  and  non-Pedcral  operations. 
Furthermore,  permits  for  non-Federal 
dredging  operations  will  contain  condi¬ 
tions  requiring  the  permittee  to  comply 
with  the  same  practices  or  requirements 
utilized  In  connection  with  related  Fed¬ 
eral  dredging  operations  with  respect  to 
such  matters  as  turbidity,  water  quality, 
containment  of  material,  nature  and 
location  of  approved  spoil  disposal  areas 
(non-Frdora)  use  of  Federal  contained, 
disposal  areas  will  be  In  accordance  with 
laws  authorizing  such  areas  and  regula¬ 
tions  governing  their  use) ,  extent  and 
period  of  dredging,  and  other  fartors 
relating  to  protection  of  environmental 
and  ecological  values. 

(2)  A  permit  for  the  dredging  of  a 
channel,  slip,  or  other  such  project  for 
navigation  will  also  authorize  the  pe¬ 
riodic  maintenance  dredging  of  tha 


rcotiAi  «to*sti«,  vol  42,  no  i3s--toEsoAr,  juir  i»,  tvzz 


D-10 


RULES  AND  RE  ULATIONS 


<m  ii 


project.  Authority  /or  maintenance 
dredging  will  be  subject  to  revaluation 
at  regular  intervals  to  be  specified  In  the 
permit.  Revaluation  will  be  in  accord¬ 
ance  with  the  procedures  prescribed  in 
33  CFR  325  6.  The  permit,  howevei.  will 
require  the  permittee  to  give  advance 
notice  to  the  District  Engineer  each 
time  maintenance  dredging  is  to  bo  per¬ 
formed.  Where  the  maintenance  dredg¬ 
ing  involves  the  discharge  of  dredged 
material  uito  waters  of  the  United  Stall > 
or  the  transportation  of  dredged  mate¬ 
rial  for  the  purpose  of  dumping  in  th' 
ocean  waters,  the  pi  overtures  in  33  Cl  It 
Parts  323  and  324  respective!;*  shall 
also  be  followed. 

id*  Structures  for  small  loots.  As  a 
matter  of  policy,  in  tne  absence  of  over¬ 
riding  public  interest,  favorable  consid¬ 
eration  will  generally  be  given  to  ap¬ 
plications  from  riparian  owners  for  per¬ 
mits  for  piers,  boat  docks,  mooring*., 
platforms  and  similar  s  true  lures  lor 
small  boats.  Particular  attention  will  be 
given  to  the  location  and  general  design 
of  such  structures  to  prevent  possible 
obstructions  to  navigation  with  respect 
to  both  the  public's  use  of  the  waterway 
and  the  neighboring  proprietors’  access 
to  the  waterway.  Obstructions  can  Je¬ 
suit  from  both  the  existence  of  lha 
structure,  particularly  in  conjunction 
with  other  similar  facilities  in  the  im¬ 
mediate  vicinity,  and  from  its  inability 
to  withstand  wave  action  or  other  force*- 
which  can  be  expected  District  Engi¬ 
neers  will  inform  applicants  of  the  haz¬ 
ards  involved  and  encourage  safety  in 
location,  design  and  opera  Lon.  Corps  of 
Engineers  officials  will  also  enrouinpo 
cooperative  or  group  use  facilities  in  lieu 
of  individual  proprietor  use  facilities. 

(1)  Letters  transmitting  permits  for 
structures  for  small  boats  will,  where 
applicable,  include  the  follmvinr  lan¬ 
guage:  “Notice  is  hereby  given  that  a 
possibility  exists  that  the  structure  per¬ 
mitted  may  be  subject  to  damage  hv 
wave  wash  from  passing  voxels  Your 
attention  is  invited  to  special  <ondi 
tion . of  the  permit.”  The  ap¬ 

propriate  designation  of  the  permit 
condition  placing  responsibility  on  the 
permittee  and  not  on  the  United  Slates 
for  integrity  of  the  structure  and  safety 
of  boats  moored  thereto  will  be  inserted 

<2»  floating  structures  for  small  rec¬ 
reational  boats  or  other  lerreutiunnl 
purposes  m  lakes  controlled  by  the  Corps 
of  Engineers  under  a  Resources  Manager 
arc  normally  subject  to  permit  authori¬ 
ties  cited  in  5  3^3  3.  above,  when  those 
waters  are  regarded  as  navigable  waU  tf 
of  the  United  Stabs  However.  such 
structures  will  not  be  authorized  imdri 
this  regulation  but  will  be  regulated 
under  applicable  regulations  of  the 
Chief  of  Engineers  published  !»  36  CTTt 
327  19  if  the  land  surrounding  those 
lakes  is  under  complete  Federal  owner¬ 
ship  District  Engineers  will  delineate 
those  portions  of  the  navigable  waiers 
of  the  United  States  where  this  provi¬ 
sion  ls  applicable  and  past  notices  of  this 
designation  in  the  vicinity  of  the  lake 
Resouiccs  Manager’s  office. 


<c>  Aids  lo  npvifftJ*nn.  The  placing  of 
fixed  anil  floating  aids  to  navigation  in 
a  navigable  water  of  the  United  States 
is  within  the  purview  of  Section  10  of 
the  River  and  Harbor  Act  of  1899  Fur¬ 
thermore.  these  .lids  arc  of  particular 
jii(<  fiM  to  the  U.S.  Coast  Guard  because 
of  their  control  of  marking,  lighting  and 
standardization  of  such  navigation  aids 
Applications  for  permits  for  Installation 
of  aids  to  navigation  will,  therefore,  he 
cooi 'hna icrl  wfili  the  appropriate  Di*- 
tri'  t  Commander.  t.J  R.  Coast  Guard,  and 
porpipv.  for  such  aids  will  include  a  ron¬ 
do  ion  to  the  cfT^c*  that  the  permittee 

iP  eonfctin  to  the  remiircmcnts  of  the 
Coast  Guard  fni  inn  Vv1  •.  lighting,  etc 
‘’nice  n  od  fivd  r.:i  Pen* ing  aids  to 
mvioatiuti  will  not  ordinarily  signifi- 
c«nMv  affect  t m  ircnmentnl  values,  the 
usir‘1  form  of  authorization  to  be  used 
will  be  a  letter  of  permission  <Sce  33 
CFR  325  1  'b*  > 

<f‘  Outer  f entivr  viol  shelf  Artificial 
inlands  and  fixed  structures  located  on 
th''  outer  continental  shelf  are  subject 
to  the  standard  permit  nroecdurcs  of 
this  regulation  Where  the  islands  or 
structures  are  to  be  constructed  on  lands 
which  are  under  mineral  lease  from  the 
JV.ironu  of  Land  Management  Depart¬ 
ment  of  the  Intel  inr.  that  a  coney,  in  co¬ 
operation  with  other  Federal  agencies, 
fully  evaluates  the  potential  n7crl  of  the 
leasing  program  on  the  total  environ¬ 
ment  Accordingly,  the  decision  whether 
to  i*s<H’  a  permit,  on  hinds  which  are 
unde*-  mineral  !«v,  .e  1mm  the  Popart- 
nii  nt  oi  the  interior  i’.l  be  limited  to 
an  « \  al.i.d ion  of  the  impact  of  the  pro¬ 
posed  work  on  na*.  hmLo:i  and  national 
senility  The  pubhc  notice  will  so  tdeii- 
tifv  the  criteria 

*|U  C  anals  and  other  artificial  wctcr- 
irai/s  connected  to  naityablc  nutters  of 
the  United  States.  1 1>  A  canal  or  similar 
nrt.fieinl  waterway  is  subject  lo  t lie  reg¬ 
ulatory  authorities  discussed  in  5  322  3. 
above  if  it  constitutes  a  navigable  water 
of  the  United  States,  or  if  it  is  connected 
to  navigable  waters  of  the  United  States 
in  :i  manner  which  affects  thmr  course, 
condition,  or  rain.  j!\  In  ,dj  rases  the 
connection  to  navigable  waters  of  the 
Unite**  Si  ites  requires  r.  permit.  Where 
tile  ean.  l  itself  constitute:  a  navigable 
water  of  the  United  States.  evaluation 
of  the  permit  application  and  further 
e  xerc  ise  of  rrgulaforv  authority  will  he 
in  nccoi  dance  with  the  standaul  proce¬ 
dures  oi  this  Tcmdation  For  all  other 
catia**.  the  cveifise  of  rc  quia  lory  an* 
Ihonl v  is  lespiitcn  lo  throe  activities 
whieh  :tfTr»t  the  ccui:e  condition,  or 
cap.'*  iiv  rf  f  hf  n:-. vcaljlc  v  itei.*  of  the 
United  States  F\rmipf»\s  of  *|ie  latter 
ilia"  unhide  the  length  and  .depth  of  the 
i  anal,  the  rqiarnK  c.ivulatinp  quality 
anil  t  at  mi*  I  *  I  v  of  its  waters,  especially  as 
they  nfTeet  fish  and  wildlife  values;  and 
moditii  at  ionc  or  extensions  of  its  con¬ 
firm  at  Ion 

•2>  The  proponent  of  raoal  woik 
should  submit  his  npplu  at  ion  (or  a  per¬ 
mit.  hielmlmp  a  proposed  plan  of  the 
entire  development.  and  the  local mn  ami 
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description  of  anticipated  docks,  piers 
and  other  similar  structures  which  will 
be  placed  In  the  ttm.il  to  the  Dbtricl 
Fngiiu-er  be! ore  commencing  any  form 
ol  woik  It  the  connection  to  navigable 
waters  of  the  United  States  has  already 
been  ir.irr  without  a  rerrmt.  trie  Dis- 
trh  t  l-  r. mua  i  w  ill  iTOfecc!  in  accordance 
with  31  fT  R  F  r*  326.  Where  a  canal 
c'mi)e/*ti.  i  p  •  !  inert  an  application 
for  a  Fv*  i  ion  1A  pe  nut  ‘hoi. Id  be  made 
at  the  e.i.’i'  -i  s!rr  c  of  planning  Where 
the  •. in*  |  t  onstr  gc*  '.in  has  already 
heron  !'»r  T)»  **irl  Engineer  will,  in 
v.  mine.  advise  the  *  roponrni  of  the  need 
lor  a  permit  to  connect  the  canals  to 
navigable  u  Icrs  rf  the  United  States 
H*  will  nho  a- k  the  proponent  if  he 
intends  to  make  such  a  connection  and 
will  request  the  unmediate  subr\i.-Mon 
of  the  plans  and  permit  application  if 
it  is  so  intended  The  Disti  ict  Engineer 
wdl  also  advise  the  proponent  that  any 
work  is  done  M  the  rnk  that,  if  a  permit 
is  requited  it  nv'.v  not  be  issued,  and 
and  that  t Do  existence  of  partially  com¬ 
pleted  excavation  work  will  not  be  al¬ 
lowed  to  v.cirrh  favorably  in  evaluation 
o<  the  permit  n»pli*  nlion. 

Uj)  Facilities  at  the  borders  of  the 
United  State*  <P  The  construction,  op¬ 
eration.  maintenance  or  connection  uf 
facilities  at  the  borders  of  the  United 
States  arc  subject  to  Executive  control 
and  must  1>A  a iPh'^ized  hv  the  Pmuitnt 
.ce<  ref  a  i  y  of  State,  or  other  delegated 
ofTVial 

•2)  A»*»'*i  ;  t  •  tv*-  for  nonmt.s  for  the 
construct  uni.  operation,  maintenance.  <>: 
conrcrtinn  at  the  border*,  of  tne  Uniter 
State*  of  fa'-ilitifs  for  the  tran«mp*  ioi 
of  efccfr:  cp.orpy  between  the  Umti\ 
States  nun  a  foreign  country,  or  for  th» 
exportation  or  importation  of  ikuut.i 
gas  to  or  from  a  foreign  country,  must 
be  made  to  ibe  Federal  Power  Comm  is 
sion  (Executive  Order  10485.  Septem¬ 
ber  3  1953  16  U  S  G.  8"*4<a>  <c>  .  16  U  S  U 
7 1 7 < b > .  and  18  CFR  Parts  32  and  153  > 

<3>  Application*  for  the  landing  o 
operation  of  submarine  cables  must  h< 
made  to  the  Federal  Communication: 
Commission  /Fverufive  Order  10630 
Mnv  in.  I  flat.  47  USC  34  to  39,  am 
4  7  CFK  1  76*“ 1 

‘4*  The  Secretary  of  State  is  to  re 
reive  applications  for  permits  for  th 
construction,  connection,  operation. 
mainfenance.  at  the  borders  of  th 
United  States  of  pipelines,  conwvo 
belts  and  similar  facilities  tor  the  ex 
pnrfatmn  or  importation  nf  petiohm 
product.',  coals  mmeial;.  or  other  prod 
uct.s  to  nr  Horn  a  foreign  country,  far  ih 
ties  /or  the  exportation  or  impoitatio 
of  wafer  or  sew  are  to  or  from  ::  foren* 
vountiy  and  monot  aiK  aei  ia!  r.ihlc  c.u  * 
aerial  li.:tnw;»vs  and  sunilm  fanlilias  fo 
tin  tram  port  it  ion  of  pci  .on*  or  tinne 
or  bot h  to  «>i  !r*»;n  a  fntcign  countiv 
d'xmitnr 'Mf'ri  Augml  16  1968 

‘S*  A  I >«*p.u  tinent  of  the  Arms  pemn 
ui.  ici  S*  *  tion  10  ot  the  Rivei  ami  H.ubo 
Act  of  1 899  is  also  requited  for  all  c 
the  above  facilities  which  :d!e<  {  :ii 
naticibh  waiers  of  t>ic  United  Stab* 
but  m  each  case  in  which  a  permit  ha 
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been  Issued  as  provided  above,  the  de¬ 
cision  whether  to  Issue  the  Department 
of  the  Army  permit  will  be  based  primari¬ 
ly  on  factors  of  navigation,  since  the 
basic  existence  and  p>>HAtion  of  the 
facility  will  have  been  examined  and  per¬ 
mitted  as  provided  by  the  Executive  or¬ 
ders.  Furthermore,  in  thore  cases  where 
the  construction,  milnt-nance.  Or  opera¬ 
tion  at  the  above  fa'llltles  involves  the 
discharge  of  dredged  or  fill  material  in 
waters  of  the  United  F'at’-.  or  the  trans¬ 
portation  of  dredged  material  for  the 
purpose  of  durnp.r’  .1  *i>tJ  oceen  v.aters, 
appropriate  Departmcnt  of  the  Army  au¬ 
thorizations  urc-r  S-'etiJn  404  of  the 
Federal  Wate-  F  Pi  tiJn  Control  Act  or 
und.T  Section  l'O  rf  'hr  Karine  Protec¬ 
tion.  Itescarch  and  Caorluati's  Act  of 
1972.  as  amend  a  or-  a!  o  required  (See 
33  l.FR  Part  '  3  3  32'  > 

M>  Power  frcnsmisri'i’i  finer  <li  Per¬ 
mits  under  Station  10  of  the  Hirer  and 
Harbor  Act  of  1090  are  rceiured  for 
power  transmi  Mon  lines  crossing  navi¬ 
gable  waters  of  the  VnH'.d  States  unless 
there  lines  arc  >■  art  of  a  water  power 
project  subject  to  the  regulatory  au¬ 
thorities  of  the  Fcdere'  Power  Commis¬ 
sion  under  the  Federal  Water  Power  Act 
of  1920.  If  an  a  “lication  Is  received 
for  a  permit  for  lines  which  are  part 
of  a  water  power  nroj-ct  the  applicant 
will  be  instruct''-'  to  -ui'mit  his  aonlica- 
tion  to  the  Fcdr-al  Ps-"r  Commission. 
If  the  lines  a-e  not  -art  or  a  vvet-r  power 
project,  the  apep-atlo-  will  be  "locessecl 
in  accordance  v.i'h  the  "roredures  pre¬ 
scribed  In  this  rvul-u-n 

'2  i  The  folio-  m"  m"imum  rlearancen 
arc  required  for  aerial  electric  power 
transmission  lines  cvMns  navigable 
waters  of  the  Unit’d  S'atcs.  Those  clear¬ 
ances  are  r  1  t  1 :  o  carancts  over 

the  navigable  channel  provided  by  exist  ¬ 
ing  fixed  bridges,  or  tho  cl  arancos  which 
would  be  requ'rrd  bv  the  lift.  Coast 
Guaid  for  new  h'X'j  tridges.  in  the 
vicinity  of  the  promised  rower  line  cross¬ 
ing.  The  clearances  arc  based  on  the 
low  point  of  *h  in*  ("•tier  conditions 
which  produce  the  greatest  sag.  taking 
into  consideration  temperature,  load, 
wind,  length  or  scan  and  type  of  sup¬ 
ports  as  outlined  In  the  National  Elec¬ 
trical  Safety  Code. 

Minimum  add  ihonal  clearance  abnee 
clearance  required  lor  bridges 


Noninist  system  v. .page  v  liovolt '  Feet  1 

i  is  and  below .  20 

I  18  .  22 

lOl  .  21 

239 .  20 

sso  ...  an 

soo  ...  as 

700  .  12 

750  to  7«5  15 


■  above  clearance  required  for  bridges. 

<  3  >  Clearances  for  communication 
i.nes.  stream  itaying  cables  ferry  cables, 
and  other  aerial  crossings  are  usually  re¬ 
quired  to  be  a  minimum  ol  len  feet  above 
clearances  required  for  bridges  Greater 
clearances  will  be  required  if  Hie  public 
interest  so  indicates. 

iji  S'  aplanr  operations  IP  Structures 
m  navifc.ihic  waters  of  the  United  Stales 


associated  with  seaplane  operatic^  ;i_. 
quire  Department  of  the  .\wiiy  permits, 
but  clme  reorjiji.ii.ion  with  the  Federal 
Aviation  Administration  (FAA),  Depart¬ 
ment  of  Transportation,  Is  required  on 
such  applications. 

(2)  The  FAA  must  be  notified  by  an 
applicant  whenever  he  proposes  to  es¬ 
tablish  or  operate  a  seaplane  base.  The 
FAA  will  study  the  proposal  and  advise 
the  applicant.  District  Engineer,  and 
other  interested  parties  as  to  the  cff-cts 
of  the  propoml  on  the  use  of  airspace. 
Tho  District  Engineer  will  therefore  refer 
any  object  ons  regarding  the  eff.ct  of  the 
proposal  on  the  u.c  of  airspace  to  the 
FAA  and  give  due  consideration  to  the  r 
recommendations  when  evaluating  the 
general  public  interest. 

<3i  If  tho  seaplane  base  will  serve  air 
rank  rs  licensed  by  the  Civil  Aeronautics 
Eo’i  d,  the  applicant  must  receive  an  air¬ 
port  operating  certificate  frem  the  FAA. 
That  certificate  reflects  determination 
and  condkions  relating  to  the  installa¬ 
tion  operation,  end  maintenance  of  ade¬ 
quate  air  navigation  facilities  and  safety 
equipment.  Accordingly,  the  District  En¬ 
gineer  may.  in  evaluating  the  general 
public  interest,  consider  such  matters  to 
have  been  primarily  evaluated  by  the 
FAA 

iki  Fnrciqn  Trade  Zones  The  Foreign 
Trade  Zones  Act  <48  Stat.  998-1033.  19 
USC  Ola  to  01  ii.  as  amcnrtedi  authorize; 
i  he  establishment  of  foreign-trade  zones 
in  or  adjacent  to  United  S  ntes  po-ts  of 
entry  under  terms  ot  a  grant  and  regu¬ 
lations  nrcTcribed  hy  the  Foreign-Trade 
/ongs  Board.  Pertinent  regulations  are 
published  in  15  CFR  Part  400.  The  Secre¬ 
tary  of  the  Armv  is  a  member  of  the 
It 97 id.  and  con*: ruction  of  a  zone  Is 
tinder  the  supervision  of  Ihc  District  En¬ 
gineer.  Laws  governing  the  navigable  wa¬ 
ters  of  the  United  states  remain  appli¬ 
cable  to  for'ign-lrade  zones,,  including 
the  general  rcquircmenls  ol  this  regula¬ 
tion  Evaluation  by  a  District  Engineer 
of  a  permit  application  may  give  recog- 
m'ion  to  the  consideration  bv  the  Board 
of  the  general  economic  effects  of  the 
zone  on  local  and  foreign  commerce  gen¬ 
eral  loealion  of  wharves  and  facilities, 
ami  other  fietois  pertinent  to  construc¬ 
tion,  operation,  and  maintenance  of  the 
zone 

ArpLNOix  A--U.S  Coast  Guaho/Chut  or 
KMciNtrrs.  Memorandum  or  Agrcemlnt 
l.  rum-ose  And  authority 
A  The  L)c;»Trtr.>pnt  of  Transportation  Act. 
ll»r  Ait  of  October  13.  19G».  P.L.  83  CIO. 
Uansfcried  to  and  vr»i«d  In  the  Secretary 
ot  Transport  liiufi  certain  functions,  powers 
nnd  duties  previously  vested  In  the  Se.ietavy 
of  the  Arffiy  and  the  Chief  of  Engineer-.. 
By  d?lcgjtion  of  authority  from  the  Sec- 
rctar)  rf  Tran vport.nion  (49  OFT*  146(c)) 
the  Commandant  U  S.  Coast  Guard,  has  been 
authorised  to  excrcl  e  certain  of  these  func¬ 
tions.  powers  and  duties  relating  to  bridge) 
and  i  Mnewavs  conferred  by  : 

(1)  The  followin';  provision  nf  law  i elating 
generally  to  draw  bridge  operating  rcpula- 
liotn-  Sr-tJon  5  of  the  Act  of  August  18. 

1 89 ♦  as  amended  (28  Stat.  362;  33  U.SC. 
«-hM; 

(2)  The  following  law  relating  generally 
to  obstructive  bridges:  The  Act  or  June  21. 
1940.  as  amended  (The  Trmnan-Hubbs  Act) 

(64  Stat  497.  33  USC  Ml  et  seq  I, 


(3)  The  following  laws  and  pre  vt*ic.;,s  of 
Jaw  to  the  extent  that  they  re-Ibie  ge^erij.y 
to  the  location  and  clearances  cf  tr.de?  \  a-jcl 
caineuaya  in  the  navigable  w*ur»  <.*  t.,e 
United  States: 

(a)  Section  9  of  the  Act  of  March  3 

u  amended  (30  Stat.  JIM  33  U  s.c  4  ■:> 

(b)  The  Act  Of  March  23  190f>.  as  iir.-na r  J 
(34  Stat  84;  33  U  S  C  491  et  seq  I .  and 

(c)  The  General  Bridge  Act  cf  1V4-*  :.s 

urnrn  >J  (63  9»at  847.  33  USC  12  c*. 

«eq  )  except  Sections  602ft»  and  :  U3 

D  The  Secretary  of  the  Aj  n.y  tmd  I  nc 
C!:l?f  of  Engineer-  o  ntlnue  to  b~ 
br,aj  a  .d  Important  authorities  and  re 
MbllllSes  with  rc*ccct  to  rorigib.c  » 
th*  Units!  State*.  Including,  fc:;  r.  hrn 
lied  ta  lurls.Uction  over  mc;vr:  t  : 

ln^.  design  flood  flows  and  -r,< 
cc-laln  structures  In  such  w*te,  ;  u- 

prosecution  of  waterway  in. proven  ■  ;  ■ 

ect  * 

C.  The  puiprs's  of  this  : ‘troen  «•  *■ 

( l '  The  re  cognl“e  the  a  mn,.m  t  _  r 
1  -i  I  nf  the  Chief  and  Engine*-*  r  *  i  * 
Commandant  U  S  Coast  Guard,  in  it.-  cr- 
tle.’y  and  eHelont  admlnutratloi  c’  thrir 
re-pe-tl-e  resmo  IbHUles  r~”. a  n 

To  >ral  rtstutes  to  regulate  certain  h  .  »'*:es 
In  navl*rab>  wat**r»  of  the  United  s  *  *  ■ 

<2  i  To  clarl'v  the  areas  of  Jurl*di-t“v.  .  net 
t»'e  rp  non'i>)llltl-s  o'  the  Corpv  of  E'lf.rc  r:> 
and  the  Coa*t  Guard  with,  re-p*:  t  :  • 

(a)  The  alter  tt~n  cf  br.dgev 

(1)  ~n  connectloji  with  Corn*  - 

hcerj  waterway  Improvement  pr«‘,*er-  -.i.s 

(2)  Under  the  T-urnon-Hobb*  Ac;. 

fb)  The  ronstru “tlon.  operaticn  rnd  tn-ji.u* 
t'.-ju:'  of  bridres  and  causeway*  as  «*;  - 
tliv  ul  he  1  from  other  types  of  -irvturn. 
o*. or  or  in  nnvi^able  waters  cf  the  United 
St  at*- ; 

«c)  Th?  clo  in?  cf  water  vnys  r.n  ♦  t***  r-. 
f-l~'*->n  of  pnssanc  thrnurh  or  unde*  fc-*d 
In  CT>uii»~t;on  with  th^lr  ronstru' lion 
nti?n.  maintenance  and  removal, 

(d)  Th^  s^le-Mon  of  an  opproprlatr  d*  !"n 
flcoi  flow  for  flood  hrtrard  analysis  c’  a;-y 
propj'Cd  water  opening 

(31  To  provide  <or  coordination  c- •*. • 
sulfation  on  prelects  and  actlviise-  n  d' 
airccll  >g  the  navl^t.ble  waters  ot  t’ip  Cul  t  t 
St.it?;. 

f»i  furtJierance  of  tli?  above  putpa  :  -  * 

un^ci  'lgnc  l  <Jd  arre?  upon  the  c*Tn  .ticn  \ 
poll'lci  and  procedures  £et  forth  b en, * 
a  f  t  rr  ^  a-*  ion  or  ■•’in-.ts  in  or  «  i-  >. 

p*  c  v.  atcrs  wmirw  corps  or  tNxr.'ri.  i.; 
PtOfbCTS 

A  T  he  Chief  of  Fiv-lnerrs  agrr:s  to  a  . \  i  « 
n  d  con -,uJt  with  the  Commandant  <  r:-.ti 
p.xtnn  project  -  contemplated  by  the  r  rp-.  cf 
Engineers  which  reou’re  the  r I'.rM.j’.  c' 
brl'i  -c  across  the  water  arv  ^  involved  :  •  u  h 

prole-t-.  The  chief  cf  Engineers  r'*-o  ’q 
to  In-h'de  In  su*h  rn)e-t  pnir»?*.Th,  t'  e 
of  alteration*  exe’ust*  c  of  bettermr-u* 
brldred  within  the  limits  of  th.e  O'-  uir.’-ci 
project  which  c.fte-  co.JsuHatl  >n  v  - the 
Comnjnjidant  hr  cJ»m ermine •,  ,  .  ic;j  m 
Ml ou  to  mrt  th?  nee-'.',  of  rxidio  n  -  p-  . 
apccti/e  nr.vlgatl  "'ll  Un-'q--  rids  cm  in- 
fcirr.xl  cc^t*,  would  he  furnished  u-r-r  the 
proje-t 

B  The  Con\mandant  of  the  <.  <  -t  :  C. 
acre's  t o  undertake  all  ai-tmn-  vm  :t  imn 
«l|  re:r<»ns>blM*lrs  r  sential  *.u  the  d-  •  t  '  in  v 
tlon  Of  navlgattouul  requ.i  emeuts  t  -  ■  >  i- 
ro  Mal  an  I  terllral  (Irariiinn  i  '  . :  j  »*s 

aeioss  navigable  waieis  nerv*.u  >  in  t 
tion  wii h  uny  navigation  pr  Jet  t  o>  i .  »  .  ,u<  ( 
of  En  Mnecr*  T  uithrr  the  t  nn,:  I...-.; 

a~ree;  to  conduct  all  puhllr  pro-red;  ;  :iec 
e  ary  thereto  and  establish  guide  c’rvr.uu'p 
crltena  where  needed  foi  the  pu  ;»s  ;  .tijer- 
Uvr*;. 
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3.  ALTERATION  OR  BRIDGES  UNDER  THE  THl'MAN* 
HODBS  ACT 

The  Commandant  of  the  Coast  Guail  ac¬ 
knowledges  and  ai!irms  the  re*p«>»  dbllit  v  of 
the  Coast  Guard,  under  l he  Truman- hobbs 
Act.  to  program  and  fund  for  the  Alteration 
of  bridges  which,  a*  distinct  from  project  re¬ 
lated  alterations  described  In  pr.ra-;rA|>h  2 
herein,  become  unreasonable  obstruct  Ions  to 
navigation  as  a  result  of  factor i  or  changes 
In  the  character  of  navigation  and  this  agree¬ 
ment  shall  In  no  way  affect.  Impair  or  nuHlly 
the  powers  cr  dutici  conferred  by  that  A m 

4-  APPROVAL,  ALTER  STIt *N  AND  Rl  M  iVAl  OF 
OTHCr.  Dll  DOES  AND  CAUSEWAYS 

A  Gc«c»ul  De  imfionr  Far  puipo  e  .  of  tin- 
Agreement  aul  the  a  nmil  tratmn  «»i  li*'* 
statutes  cited  tn  J  A  <31  above  a  *brt1  *«*  " 
any  rtructiire  over,  on  or  In  the  n.iviqnbh- 
waters  of  the  Unit  d  Ft  ite  *  which  « l »  i  •  ».*<■;• 
for  the  passage  or  c^nvcvincf  of  per  or. 
vehicles,  commoditl***;  and  other  phyi  -.l 
matter  and  (2)  is  const  •  uct*»rt  m  such  a 
manner  that  either  the  horizontal  nr  \v.  - 
tlcal  clearance  or  both  m  »>■  affect  the  pa  - 
sa^c  of  vessels  or  br»v  throu'h  tr  umlcr 
the  structure  Thl;  deiio'Mon  Includes  nut 
Is  not  limited  to.  highway  bridges.  rilh*  i  l 
brliges,  foot  brl  pe*.  anir  >nrt«.  aeria  *  mo- 
wavs  and  conveyors,  overnrad  plnehf  and 
similar  structure*,  of  lire  function  toother 
with  their  aporovche*.  I^nder^.  pier  protec¬ 
tion  systems.  anmiri»n.»nces  and  lomcta- 
lions.  This  definition  «ltve *  not  Include 
power  trancml  slon  line  -,  tunnel-.  •  u  Liner  r-'d 
pipeline?  and  cable  .  dim',  dike-,  ibch-i  g 
and  hlllug  l*i  wharves,  "lers,  h.eil  wahr  . 
bulkheads.  Jetties  an  '  slmlUr  stru  tme*  an  I 
works  texcent  as  Ihcv  inav  be  HU'*-*.il  fen- 
tviies  of  a  brldre  amt  used  tn  its  cun*  tni.:- 
tlon.  maintenance.  oo»ratlon  tr  rruoui 
ck- ept  when  thev  ate  affixed  l  >  «he  bri  '  r 
and  will  have  an  effect  on  the  cloai.mrcs  pr- 
vJded  by  the  bridge >  over  which  Jurlsdi  Ml  m 
remains  with  the  i)cnr»»i men!  o'  th**  Atmv 
nnd  the  Coros  of  Engineers  under  See*  ion  , 

9  nnd  10  of  the  Act  of  March  3.  Who,  ns 
amende  J  (33  USC  401  and  4031  A  ‘van  c- 
way"  is  n  raised  road  ncross  water  or  mr.r  h\* 
Innd.  with  the  water  or  mnrshy  land  rn  both 
Side,  of  the  road,  ami  which  n  instructed 
In  or  afTe-t*.  navigation,  ntv  liable  waters  and 
design  Pool  nows. 

B  Combined  Structure*  an*  Af*ntir*~- 
nanccs.  For  purposes  of  the  Arts  died  m 
1  A  1 3 )  above,  a  •tiucturc  rcrvlni:  more  ’.ban 
one  purpo  =  c  and  havln~  char*'*!  tixm--.  el 
either  ft  bridge  or  mux-wM,  a*  '*rt*U'  1  m 
4  A  .  and  some  ether  structure,  'hall  be  .  oi»- 
sideied  as  a  bridge  or  causewtv  when  *h° 
.structure  In  Its  entire t v.  i  uludlng  It :  apju.i - 
tenanres  and  Incldcn  t  M  feature-  has  ci  r  - 
tain*  the  predominant  char.\“ti*i  l-i  w-s  and 
pui  j>-.»*e  of  a  brldi  e  or  can  ewav  A  '•ir.iC'irr 
shall  not  be  con'ldrrcd  a  brld;;c  or  can  w -v 
when  its  primary  and  prr  'omtnmt  ci. 
lei Isllc*  nnd  purpose  arc  oih'T  than  *h*.  e  *e* 
forth  above  and  It  meet*.  Ihc  penerji  « i ** f- n » - 
I  bins  above  only  In  a  nari^w  I'vlrl  mI  •nrv 
a  —.  a  remit  of  incl’enlal  feature'  This  int^r- 
prei.’tion  Is  Intended  lo  mlnlmi'C  tlir  num¬ 
ber  of  Instances  uhw.li  will  require  an  np;»h- 
e.Tit  |*ir  a  «li»gle  project  lo  rerurr  a  ikiii.'I 
or  senes  of  permits  inun  both  li»r  n  ji\r»- 
mrnt  of  Tranxnorl.il i°n  a  .d  the  Dcpa»  tint  nt 
of  the  Army  for  ea^h  separate  feature  or 
detail  of  the  projc-l  wiirn  li  mve.  1 1 -•  I- 
dcntally  to  lt%  prhnarv^uurpve.  mme  it*  •  n 
one  purpose  and  has  features  of  el'lur  a 
bridge  or  caircway  and  features  of  «m»  e 
oilier  strut  lure  However.  If  parts  of  Ihe  jn •  •  J- 
ect  are  separable  nnd  can  he  fairly  and  rea¬ 
sonably  characterized  or  clft.*stflcl  In  an 
engineering  sense  as  separate  struct  lire**,  cadi 
such  structure  will  be  i»*»  treated  and  cnnrid- 


ertd  for  upprovai  by  the  agency  having  Juris¬ 
diction  tbeicover 

C  Alliruiton  of  f/ic  CAarntfcr  of  bridges 
anil  Cv.im  uay*.  Toe  Jut  isdlcl  ion  ol  the  Sec¬ 
retary  of  Traiispor '  aL!*Ni  and  the  Cu-isi 
Guard  over  bring**  and  cao-eways  include, 
nuthorliy  to  approve  (be  removal  of  *urh 
ktiunuies  when  the  ownris  thereof  dedre 

10  iI1*i  <<ni  nine  their  u*-e  if  t)>e  owner  of  a 
bridge  or  «aiiTuay  dlsi'mt inue.s  I’s  use  end 
v  i  lies  to  remove  <.r  altei  any  part  thereof 
in  r.u.-h  n  maniici  that  h  will  lose  Its  chnr- 
•i^t or  as  a  nrlUpe  or  eau-eway.  the  Coast 
(  .ird  vi  ill  nri  rnally  require  removal  of  the 
«.t  ru'd  lire  f.-oin  ,hc  watenvav  in  Its  entirety 
l.o  •  i  •  rr.  1 1  *hc  owner  of  a  In  Idee  or  a  causc- 

v. i v  '  l  ors  to  r.-taln  It  In  wholp  or  In  part 
ri»i  use  riihcr  th>n  for  opcr.it (An  and  maln- 

at  -  e  r  .  a  t>rb|gc  «•»  rauvmy.  the  proposed 
•  ••  in  tine  i  ill  be  *  -msi dried  as  romlnc  within 
in*-  jui  .Mii-*li<m  of  ihc  c’oip,  ol  r.n'lnceis. 
'lea  Co*.  '  Cruaitl  will  refer  ic  pKd.s  lor  su  li 
n- r>  in  i)ic  (  t»r-  s  of  Engineers  lor  ''unsldct  a- 

1 1  *  •  1 1  Tin  fk.rps  of  Flip  1 1  ic'*!  s  n-.rec-  lo  a«l- 

vi.  r  the  Commandant  of  the  ircclpt  of  an 
ai'pll  »* ton  for  Anornv d  or  the  e>*nver*ion  of 
r.  lil'be  or  raiisrwav  to  another  c,rurtuie 
end  t<i  rr  •vi'te  onre.rlnnl'v  for  comment, 
tberco-i  If  the  Ctrps  of  Kiiptoeers  approves 
the  niinc-irtu  of  a  billpe  or  ranseway  to 
Di-  .ib'T  siiuvtMit.  in*  re>i-'u.il  lurl'dletlon 
o.i-r  ilie  •  l  ruet  lire  v.  I1’  lomatn  wl*h  1  he  Const 
Good  However,  if  ihe  Corps  of  Fn-lnecrs 
rl'i'i  no*  a**pr.*ve  the  pinposetl  conversion, 
ilt'n  the  'I'lKior^  remains  t  hr|*,t,»»  sub¬ 
ject  lo  the  *t*i  is. Met  ion  o.  tiic  Caasl  Guard. 

r.  ri''s»*pr  or  waiitwavs  a  a  ;*  r‘r-inicrioN  or 
I’ASS.st.r  tiirmi-mi  »>h  t’Nprn  reintirs 

Until  r  » i ic  si :* i ;ucs  riled  In  Section  1  of 
t *  *  •  ^b-iuo»amhun  ol  A-  iveniont.  the  Com- 

n. titliiu  mud  .vmrovp  ihe  rlcMan.es  »o  be 
made  a'ailablc  *>.r  na'lgtllon  tht«niph  or 
unties  lunl  t-s  1 1  is  understood  lh.-t  l!  Isdntv 
r.ml  r'v.'hr.u'y  e\»endx  to  and  may  be  exer- 
O.e.d  tn  roj)Jtcrij->rj  n)i h  Die  eoir ti ucttoin 
.a'leratj  m.  op-*tati*m.  maintenance  .and  rc- 
nvval  of  bridge:,  and  Inclmlcs  ihc  power  to 
siutlio*  l.:e  tne  lemfiorai  y  restncl.on  of  pas- 
sa  e  lbi*'tt|:b  or  under  a  bridge  *»v  uce  of 
fal-ev.orl  .  p.I’np  Healing  c»|,ii”inriu.  closure 
of  dr  tv  i  oi  a  iy  works  cr  orii\ltlcs  which 
tcn:p'<i arv  reduce  Ihe  navigation  elearanees 
ntul  de  lpn  Moo'i  flows.  Including  closure  of 
smv  or  ..d  spans  ut  the  hridtre.  More</ver. 
uur.i  .  ‘It  -  Ports  and  Wnfeivvav*:  Safely  Art 

o.  PublSe  l  ,i;V  9?  :d0,  HG  Slat  424. . Lite 

Con  iv.Andant  «•  ~ i  cs  hroa'l  pi>wcrs  In 

v  :•?  -:»  s  to  C‘  nil  .»!*<  sei  tra  in*  m  areas  be 
c"*H  i .  *  *  *  1 1  *  *  ’•>  be  csjte.-iallv  hazardous  a*td 

*.  •  o  ‘.tbli-h  *:*.b  ty  z->nc.s  t-r  tiUter  measures 
br  HuiPn  l  con:  ;»»!♦.  ot  mnuilionnl  Ret  e  s 
:  n  l  a  1 1 . : :  \  w  lu-n  npccssarv  it*  »»re\  ent  dam- 
ace  t»'  **r  i be  fh  'ru*  ti*-n  >  •  ;o.«  of  .any  vrs- 

•  v  •*!.!«*.  **r  of  lur  ti  i  uci  m  e  on  or  in  the 
na  i  •  .'#'»  w  ile.-,  r if  ^[f*  tbiMeu  Snips  A'*- 
'■'T  Jn  .  'v  iii  t:,c  rv  i*'.  (bat  work  In  ion- 
I  *'•  *  *  *->Ht  Ihe  **•  ilMieh'.ii.  Rlteiation  ol 

J-pau  *'f  :*  bri'lrc  i»r  t  -u.t  wav  i*  of  «ucb  a 
n.Kiur  that  for  ib*»  ;»» *-c* t !•  »i i  of  life  and 
i  rap.  i  >  v  na*  .«•  .i  «  ^  throiH'h  '*1  ir.  Mb’*  virbt- 
itv  of  ihr  hr  <’.•!■  t  r  r  u'S*  vn  .  must  he 
i f i*: •  j*  i.ui’ V  i'liibjbited,  th'’  Coast  Gmrd  mav 
»t<*-c'uai  |i*n  t-(  1  be  atfeci rtl  wairrw-ay  v  hllC 
mu  li  w  *t  a  K  u<  ,,j|.  ,»rr ftiru.  -n  Ift.w  -  vcr.  P  Is 
t'l  •'  f  'r  ir  *t  ' '.c  .*:»♦«•  tai  v  « 4  li-t  Armv  and 
'lie  t‘h{r!  of  I  •" -Hires  have  Mu*  nu»borl»v. 
uu«!.*t*  •  f  tn.ii  >  of  .  be  A»*t  of  Aut-tu.  in  in»u. 
as  u.  -'o  ietl,  CI'.  IJ.SC  It  to  prescribe  rules 
f->r  the  u  ..*.  udr  Inlsi i.ai  b>n  and  n  ivlgatton 

Hie  i id v |t  tbl  *  aters  nr  the  V,,tird  Slates. 

I*i  rutii:iil,it  a  *. f  tl<a»  au*norlt\,  and  pur- 
«-.iant  to  S*  '*t  1- «n  H^ic)  of  the  Ports  and 
Wctriw.«\s  Saft ay  Aci.  the  Coajt  Guard  will 
eon-.ult  \*»’h  the  G‘ff-s  t>f  Engineers  when 
an\  'irn. h<  .mi  i rxtrlclion  of  passage  through 


or  under  a  bridge  Is  contemplated  to  be  a\ 
thorlrcd  or  a  waterway  Is  lo  be  lernporari 
closed 


c  rntiKoiNsiiuN  *nd  roorrntTKiN  i-maima’ 

A  L)i-lri<  t  Commanders  Coast  Guard  in 
trl.’t*.  shall  send  iic.ttces  nf  application*-  f< 
•>t  mil's  for  brblgc  or  caiiTwny  cmi-.inn  tn 
moditient  ion.  nr  removal  to  the  Cui  jis  t  f  1 1 
fpicrrs  Hi-. lM»»nx  and  Dlsitlris  in  whlrli  U 
I  rlr'cr  or  raus*'\.ay  I*  located 

H.  Putii  t  Vn  Inects.  Corps  of  Fmlncti 
^ball  send  n - > 1 1  **s  rf  applications  for  pnmi 
f  r  ol*  cr  t  met  ures  or  dredge  and  fill  we: 
to  local  C’n.ast  Guard  Dlstrlrt  Commander 
C  In  ra\ -s  where  proposed  structures 
njo  :ir-r  it|a:v;  of  s*rurtures  do  not  clenr 
fall  within  rnc  nf  t he  e!a*slficRWons  set  for* 
i  \  ]'*.r.a*Tr »*di  4  A  above,  the  application  wi 
be  forward'd  vrh  reconuueiidu  mns  f*f  ti 
reviewin';  'Hi  ers  through  channels  to  t! 
(  nlvf  of  Eu'Mnccrs  and  the  Commandant 
the  Coast  Guard  who  shall,  after  mum 
cmrn  ltjit Ion.  attempt  to  resolve  the  que 

t  lOH' 

D  If  the  a^ovc  »uocedurcs  fail  to  produ 
?«»'  *'in*,n*.  tV-e  apniiotiou  will  be  iorwaidi 
to  »hc  Fecieliry  of  the  Army  and  Se-Tetj 
or  Transponai  ion  for  their  dctei  mlnai  ion 
F  Th*  CMcf  of  Engineers  and  the  Cci 
invn*,a*,it.  C^r-sr  C.»’ar*1  nledrr  tbeuveb 
t<«  mutual  rn'i-‘eranon  and  con*i::taMon 
ms’ log  av^ilab’c  timrlv  Informatlr-n  at 
d**ta.  s^'',lt>*'  uniformity  and  cnmlstru 
.minii*'  olfi~e«.  and  rrovldln"  tlmelv  m 

:*  'e  tiatoic  lew  of  a’l  mat  teis  m  islng  in  e^i 
pA-tl'ii  wl’h  the  admmisti a*ion  of  lh< 

•  • — '1’Mb‘trs  governed  by  the  Acts  cit. 

PVM  ^,ar  ~h  21.  1973 

C  R  R'-NDtR 

PVrd  /»r.m  tp  1973 

F  J  Ci  »«Ki 

Ar*** vdix  b  DrihCMioN  or  A r 1 1 1 or i t  .  " 
**-*  t*«*  ot  pi  v»*  rrK'Ti*s  ICR  C-N  *n»  <  ■*  T 
r>t  O-'I  •  a  V'rrw  A*i|cris  Nau'  *r 
\'.A’*re.s  oi  tit  I  rriTvn  Siatjs 

May  24.  1971 

F  »x**a**t  t'l  t‘  r  nutu»*»ity  \estc  I  m  me 
t*  »  A-t  of  >*.!*■  *h  3.  109°.  c  42fi  Fee*  io*“ s 
an  !  M  37r»i*  11  7 1  1 1 S2  .1.1  U  S  C  Fecu« 
<‘01  and  and  t’  c  Act  of  June  l.i  pt 

e  *07‘‘  Fe-’lon  1.32  Slat  371.3.1  CSC  «*e 
t  nn  Tj*'.  '  »*rr«b-  a****  or-?»  the  r*Mrf  of  F 
n^^rx  and  1*1*.  authorized  renresent atives 
s * •  i ft  *>r  <l"av  nftirnlts  f<*r  ro*  st i  urtlcn 
o*’*ftr  wo i '  *‘fTr'*ting  ;-avlftal)lc  w. iters  of  l 
t'rut?  :  StV*'*  E-'f'ent  In  cases  hr.olvlne  a 
plications  f.*i  p*'rmlts  for  artifirial  Is  lari 
o'  s'luetures  on  Outer  Continent 

S  ol  l,mJs  uir'ei  ml**eral  le.a'e  trom  t 
n*c:j«  of  t»  e  Interior.  Ibr  Chief  of  F 
rt”"'r  .  s  ~  1 !  In  excre  *1ng  such  autborl' 
cxauu’tc  re  inm.vt  of  the  proposed  wo 
rn  t"  in  M  ’  *  in' crest  J  n  <  vc- .  i  n\  nlv*n"  a 
pb  a'.u  tix  f.»r  iv*i  mils  |i:r  arum  ml  Isian 
ir  'i  ^d  *uu  tores  n:*  Outer  Continent 
F  fi'  Iv  C\  umlcr  n.'r.'T.al  lea  o  f:o  n  the  I 
paii-'vui  of  the  Inl:rJor.  tl  r  Chief  of  Enj 
i  ''i.  »  *:  II.  In  rx'r.’i  lug  su.b  nuthc’l' 
ev*i,”*tc  r-c  imp.vt  of  the  proposed  wo 
r>n  na.igatlon  uni  nntlona.  securltv  The  pc 
nil'  o  g'  a  t o*l  i * » : i *,  he  made  Mib'vrt  tt>  s.* 

•  •  m  .!  con  ’'l»v’s  as  t’  e  Chief  of  E-igliin 
or  hi.  ni’-horizcj  rc|ire.'  cut  at  i  vc.s  may  << 
«l*'et  iwr  urv  'n  enter  to  edect  the  purpe*- 
of  t’  e  rh*.»\c  A*ts 

1  lie  Cl  lo f  of  Engineers  and  his  rail  ho;  ).* 
repre-entathes  aball  exerrKe  tj(»»  author! 
l’crebv  delerMerl  v  irect  to  surh  r.  ndlti- 
as  I  or  my  authorized  represr-ntutlve  m 
from  time  to  lime  Impo'.e 

StANl^T  R  Risor 
•Secrefflry  Of  the  A*my 
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RUIES  i  iD  REGULATIONS 


PART  323 — PERMITS  FOR  DISCHARGES 
OF  DREDGED  OR  FILL  MATERIAL  INTO 
WATERS  OF  THE  UNITED  STATES 

Gee 

323  1  General 

323  2  Definition* 

323.3  Activities  requiring  permits 

323.4  Discharges  permitted  b>  tin*  regu¬ 

lation. 

323  4-1  Discharges  prior  to  cfiectlvr  dates 
of  phasing. 

323  4-3  Discharges  Into  certain  waters  of 
the  United  6(atvs 

323  4-3  Specific  categories  cl  dis.  barges, 

323  4-4  Discretionary  authorltt  to  require 
individual  or  general  |.ermllv. 

323  5  Special  policies  and  proccdulcs 

Appendix  A — Delegation  of  authorlt’ 
AtrTHoarrv  33  USC  1344 
§  323.1  General. 

This  regulation  prescribes.  ill  addition 
to  the  general  policies  of  33  CFll  320.4 
and  procedures  of  33  C'FTt  Part  32.5. 
those  special  policies,  practices,  and 
procedures  to  be  followed  by  the  Corps 
of  Engineers  in  connection  with  the  re¬ 
view  of  applications  for  Department  of 
the  Army  permits  to  authorize  the  dis¬ 
charge  of  dredged  or  fill  material  into 
waters  of  the  United  States  pursuant  to 
Section  404  of  the  Federal  Water  Pollu¬ 
tion  Control  Act  Amendments  of  1972 
<33  U.S.C.  1344i  (hereinafter  referred  to 
as  Section  404 >.  See  33  CFR  320.2‘g). 
Certain  discharges  of  dredged  or  fill  ma¬ 
terial  into  waters  of  the  United  States 
are  also  regulated  under  other  authori¬ 
ties  of  the  Department  of  the  Army. 
These  include  dams  and  dikes  In  naviga¬ 
ble  waters  of  the  United  States  pursu¬ 
ant  to  Section  9  of  the  River  and  Harbor 
Act  of  1899  <33  U.S.C.  401:  sec  33  CFR 
3211  and  structures  or  work  in  or  af¬ 
fecting  navigable  waters  of  the  United 
States  pursuant  to  Section  10  of  the 
River  and  Harbor  Act  of  1899  133  V  S.C. 
403;  see  33  CFR  322).  A  Department  of 
the  Army  permit  will  also  be  required 
under  these  additional  authorities  if 
they  are  applicable  to  activities  involving 
discharges  of  dredged  or  Till  material 
Into  waters  of  the  United  States  Appli¬ 
cants  for  Department  of  the  Ai my  per¬ 
mits  under  this  Part  should  refer  to  the 
other  cited  authorities  and  implementing 
regulations  for  these  additional  permit 
requirements  to  determine  whether  Ihey 
also  are  applicable  to  their  proposed  ac¬ 
tivities. 

§  323.2  Definition*. 

For  the  purpose  of  this  regulation,  the 
following  terms  aic  defined: 

(a)  The  term  "waters  of  the  United 
States"  means; ' 

<14  The  territorial  secs  with  rt.-spcTt 
to  the  discharge  of  fill  material.  fTho 
transportation  of  dredged  material  by 


i  The  if  i  nltttil'TI'  used  by  the  rv.'l’CA  is 
"navlgal.lv  waters  '  which  Is  dvlintl  };e<-- 
tlon  502(7)  ot  llit  Art  as  "waters  of  the 
United  States  Including  the  term-. rial  s.  as  ” 
For  purposes  ot  clarity,  and  to  o'  "Id  cniitu- 
xlun  with  other  Corps  of  Engineer.  rrgula- 
•ory  pr.  grams,  the  term  ■■waters  of  the 
Unwed  states"  I*  used  tnrongho ot-tnis  regu- 

<t-  -i 


vt-.4r.rl  ror  the  pu:  pose  ci  dumping  in  the 
ooc.iit*.  ((.rinding  I  he  territorial  seas,  at 
an  ocor.n  dump  she  approved  under  40 
CKR  225  Is  itgula'.ed  by  Section  103  of 
the  Marine  Protection.  Research  and 
Sanctuaries  Art  ot  1972.  as  amended  <33 
USC  14131.  See  33  CFic  324  Discharges 
of  Jrrdged  or  I'll  iii.tlenal  Inti;  the  terri¬ 
torial  seas  are  regulated  by  Section  401  » : 

<2>  Coastal  and  inland  svaleis.  lakes, 
river.-,  and  stream.*  that  arc  navigable 
waters  oi  the  United  Slates,  including 
adjacent  wetlands; 

<3i  Tributaries  to  navigable  waters  ot 
tor  La.jli  i*  {date*.  iiitlndoig  iidjavent 
wPnp.ds  iinruiioa.il  l  onlidal  drainage 
:m.|  •ntchcs  excavat'd  on  1 1 

l.iod  arc  not  rons.drred  waters  ot  Uie 
United  Slat'  -  unde:'  tin*  Uelmilioni . 

1 4 1  Ini  erst  ale  wains  and  their  tribu¬ 
taries.  including  adjacent  wiliands;  and 

to.-  All  (.(tie.-  uafer..-  of  (lie  Uuiled 
Slates  not  Identified  in  paragraphs  « 1  •  - 
< 4 >  a  no1. ;\  such,  as  isolated  wetlands  and 
lakes,  intermittent  streams,  prairie  pot- 
huics.  and  other  ualors  that  are  not  pait 
of  a  tributary  system  to  iidcr.slr.te  waters 
or  to  navigable  waters  of  the  Untied 
Slates,  the  degradation  oi  destruction  of 
which  could  nftcgl  Intcrsiute  comment’ 

The  iaudwnid  limit  of  jurisdiction  In 
tidal  waters,  in  the  absence  ot  adjacent 
wetlands,  shall  be  the  high  tide  line  and 
the  landward  limit  ot  jurisdiction  an  ail 
other  waters,  in  the  absence  of  adjacent 

In  dclh.liir  the  jiiii  .Ulelliin  of  the 
MVFCA  as  the  "wat.-is  ft  the  United  Stile*." 
Cap-re--  |n  t n e  legislative  history  to  the 
Act.  specified  that  the  term  "tie  given  the 
liroatlest  ctinMUotlonal  Interpretation  tin- 
(hriiinliCred  by  agency  tlvteraiUiallons  which 
ix.Kild  hnve  ht-er.  nmtie  nr  »un>  he  made  tor 
admlnt:  Unlive  purpose:"  The  waters  llsled 
hi  paragraphs  I  |  It)  4  full  within  thl*  man¬ 
date  ns  discharges  Into  those  waterbodies 
may  ftenously  ndcct  water  quality,  naviga¬ 
tion.  and  other  fedrral  Interests;  however.  It 
I*  also  recognized  thst  the  Federal  govern¬ 
ment  would  h- vc  the  right  to  regulate  the 
waters  of  the  United  States  identified  lu 
paragraph  (a|i5i  under  Ibis  broad  Congres¬ 
sional  mi-.i.dalr  In  Fail fl ft  the  ohj.  etlve  of  the 
Art:  “hi  restore  and  maintain  the  chemical, 
physical.  and  hr.il.lgb'al  lptegilly  of  the  Nu- 
tioii's  waters"  (section  lfilm))  Paragraph 
a ia j  (5j  incorporates  all  other  waters  of  the 
United  Slates  that  .-ouid  be  regulated  under 
the  Federal  govei  timcnt  t,  Coit*tltutional 
powers  lo  regulate  and  protect  Interstate 
commerce.  Including  those  for  which  the 
vonnecMoii  hi  Inlcistate  commerce  h'ay  not 
be  rcadilv  obvious  or  where  llie  location  or 
size  of  the  wntarfiody  generally  may  not  rr- 
ipore  regulation  through  Individual  or  gen¬ 
eral  permits  li  achieve  liae  objective  of  the 
Act.  Discharges  ol  Jrcdpcd  or  fill  material 
lulu  waters  id  i lie  United  mules  Identified  In 
paragraphs  In)  1 1 ,  (  U  tun  generally  require 
tnrllvlo-lal  or  --  ..I  porriilf*  unless  llinse 
ric  charge-,  .recur  h.-yood  ibc  h. -ml warns  of  a 
river  or  sticr.m  nr  In  ii.atural  lakes  k-ss  than 
10  acres  In  mirror c  area  Discharge*  Into  these 
latter  water*  ami  luier  r.inst  oi  the  waleia 
hlont'lied  In  jMiapr apb  i:i|(5|  will  be  pfr- 
inittcu  ny  this  aagulaMoii.  Mrfiject  to  the  |>r.>- 
vl.sloias  llslul  lu  paragraph  223  4  2(b)  unless 
the  District  Engineer  develops  Inforinatlon. 
on  a  car.c-hy-cn*e  Irnsl*.  that  the  concerns 
for  lire  mptailc  environment  as  expressed  in 
tho  El 'A  fhilucNnrs  (40  CFR  ?10)  require 
regulation  through  an  Individual  or  general 
|.ci mil  (See  32,1  4  4). 


wetlands,  Shall  be  the  ordinary  li 
water  itiark 

<bi  The  term  "navigable  waters  cf  n  r 
United  States"  means  those  .  nti-rs  u! 
the  United  States  that  arc  subject  to  the 
ebb  and  flow  of  the  title  shoreward  to 
the  ineu'i  high  water  mark  tmran  hu'bir 
high  water  mark  on  the  Pacific  coast) 
and mr  are  presently  used,  or  have  been 
used  m  the  past,  or  may  he  suit  rpuhlc 
lo  use  to  trunsport  Interstate  or  fore.gn 
commerce  <Uec  33  CFK  329  lor  a  more 
coniplt-’e  definition  ot  tins  term  ' 

‘ci  The  term  "wetlands"  means  those 
air-s  that  are  inundated  or  saturated  by 
surface  or  ground  water  at  s  troquee) 
null  tUimlAjn  fulhricin  to  "-u .  j .. i; ;  ami 
that  uno'-r  normal  cucumst  . r i c v--,  t;u 
support,  a  prevalence  o'  vr'-i'.i'  n  iy  ; 
cully  adapted  lor  lift  in  saturated  cui 
conditions  Wetlands  centrally  include 
sxamav  marshc*  hoes  and  similar  areas 
id1  The  term  'ndjannf'  memo  bor¬ 
dering.  contiguous.  or  neighboring  Wet¬ 
lands  separated  from  other  waters  of  :!ie 
United  States  by  man-made  dikes  or  bai  - 
rieis.  natural  river  berms,  beach  mines 
and  the  like  are  "adjacent  wet " 
f e »  The  term  "natural  lake  -  ror-  a 
standmt;  body  of  open  water  that  V  ,rs 
in  a  natural  depression  ted  ny  i  i  r 
inore  streams  and  from  wipe],  c  ream 
may  flow,  that  occurs  due  to  tin  v  .cb 
Inc  nr  natural  blockage  of  a  rner  or 
st  ream,  or  that  occurs  in  an  iso  a  ted 
natural  tlcpre-sim  that  Is.  not  a  part  of 
a  surface  river  or  stream 

if>  The  term  "impoundment"  mean*  a 
standing  bodt  of  opsn  water  created  by 
urUflciaily  blocking  or  restrictinr  tire 
flow  of  u  river,  stream  or  tidal  urea  As 
used  in  this  regulation,  the  tern,  does 
not  include  arlif.rial  hike*  or  ponds  cre¬ 
ated  by  excavating  And/or  dikint  dry 
hind  to  collect  and  retain  water  (or  such 
purposes  as  stock  watering,  Irrigation, 
settling  basins  cooling,  or  rice  growing 
(gi  The  term  "ordinary  high  water 
mark"  means  the  line  on  the  short  estab¬ 
lished  by  the  fluctuations  ot  water  and 
indicated  by  physical  chavaclrnstics 
such  as  a  clear,  natural  line  impressed 
on  tiir  bank;  shelving;  chpng.'s  ir.  the 
character  of  soil,  destruction  of  terres¬ 
trial  vegetation,  the  presence  ol  litter 
and  debris;  or  other  appropriate  means 
that  consider  the  characteristics  of  the 
surrounding  areas. 

ill)  The  term  "high  tide  lint  '  means 
n  line  or  mark  lett  upon  tide  data, 
beaches,  or  along  shore  object.'  that  in¬ 
dicates  the  Intersection  ot  the  land  with 
the  water's  surface  at  the  maximum 
height  reached  by  a  rising  tide  The 
mark  inay  be  determined  by  a  in  e  ot  oil 
nr  scum  along  shore  object-*  n  moie  or 
less  continuous  deposit  ot  tine  sh-’ll  or 
debris  on  the  foreshore  or  bum.  otlirr 
physical  markings  or  characteristics,  veg¬ 
etation  lilies,  tidal  gages,  or  other  suit¬ 
able  means  that  delineate  Uie  general 
height  reached  by  a  rising  tide  The  unn 
includes  spring  high  tides  and  nth*  r  high 
tides  that  occur  with  pcnodlc  fieuaency, 
but  does  not  Include  storm  *u— es  in 
which  there  Is  a  departure  from  u-.r  nor¬ 
mal  or  predicted  reach  of  the  t  de  due 
to  the  piling  up  of  water  against  :.  coast 
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by  strong  winds  such  os  those  accom¬ 
panying  a  hurricane  or  other  Intense 
storm. 

(I)  The  term  “headwaters"  means  the 
point  on  a  non-tldal  stream  above  which 
the  average  annual  flow  Is  less  than  flve 
cubic  teet  per  second.'  The  District  En¬ 
gineer  may  estimate  this  point  from 
available  data  by  using  the  mean  annual 
area  precipitation,  area  drainage  basin 
maps,  and  the  average  runoff  coefficient, 
or  by  similar  means 

(J)  The  term  "primary  tributaries” 
means  the  main  stems  of  tributaries 
directly  connecting  to  navigable  waters 
of  the  United  States  up  to  their  headwa¬ 
ters.  and  does  not  include  any  additional 
tributaries  extending  off  of  the  main 
stems  of  these  tributaries. 

tki  The  term  "dredged  material" 
means  material  that  is  excavated  or 
dredged  from  waters  of  the  United 
States. 

(1)  The  term  “discharge  of  dredged 
material"  means  any  addition  of  dredged 
material  into  the  waters  of  the  United 
States.  The  term  includes,  without  lim¬ 
itation.  the  addition  of  dredged  material 
to  a  specified  disposal  site  located  in 
waters  of  the  United  Slates  and  the  run¬ 
off  or  overflow  from  a  contained  land 
or  water  disposal  area.  Discharges  of 
pollutants  into  waters  of  the  United 
States  resulting  from  the  onshore  sub¬ 
sequent  processing  of  dredged  material 
that  is  extracted  for  any  commercial  use 
(other  than  fill)  are  not  included  within 
this  term  and  are  subject  to  Section 
402  of  the  Federal  Water  Pollution  Con¬ 
trol  Act  even  tlioirih  the  extraction  and 
deposit  of  such  material  may  require  a 
permit  from  the  Corps  of  Engineers.  Tire 
term  does  not  include  plowing,  cultivat¬ 
ing.  seeding  and  harvesting  for  the  pro¬ 
duction  of  food,  fiber,  and  forest 
products. 

<m>  The  term  "fill  material"  means 
any  material  used  for  the  primary  pur¬ 
pose  of  replacing  an  aquatic  area  with 
dry  land  ir  of  chancing  (lie  bottom  eleva¬ 
tion  of  a  waterbody  The  term  does  not 
include  any  pollutant  discharged  into  the 
water  primarily  to  dispose  of  waste,  as 
that  activity  is  regulated  under  Section 
402  of  the  Federal  Water  Pollution  Con- 
tiol  Act  Amendments  of  1972. 

<n>  The  term  "discharge  of  fill  mate¬ 
rial"  means  the  addition  of  fill  material 
into  waters  of  the  United  States.  The 
term  generally  includes,  without  limita¬ 
tion.  the  following  activities:  Placement 
of  All  that  is  necessary  to  the  construc¬ 
tion  of  any  structure  in  a  water  of  the 
United  Stales;  the  building  of  any  struc¬ 
ture  or  impoundment  requiring  rock, 
sand.  dirt,  or  other  material  for  its  con¬ 
struction.  site-development  fills  for  rcc- 
icational.  industrial,  commercial,  resi¬ 
dential.  and  other  uses;  causeways  or 


*  Fur  streams  that  arc  dry  during  long  pe¬ 
riods  of  the  year,  Olslrirt  Engineers,  after 
notifying  the  Renonal  Administrator  rf  EPA 
may  es'ahlhh  th-  headwater  point  as  that 
point  on  the  stream  where  a  flow  of  Are  c  iiblr 
feet  per  second  Ic  equated  or  emended  so 
percent  of  the  time  The  District  Engineer 
shall  notify  the  Rcgmn.il  Administrator  of 
his  determination  ot  these  headwiter  points 


road  fills,  dams  and  dikes;  artificial  is¬ 
lands.  property  protection  and/or  recla¬ 
mation  devices  such  as  riprap,  groins, 
seawalls,  breakwaters,  and  revetments; 
beach  nourishment;  levees;  fill  for  struc¬ 
tures  such  as  sewage  treatment  facilities. 
Intake  and  outlall  pipes  associated  with 
power  plants  and  subaqueous  utility 
lines;  and  artificial  leefs.  The  term  does 
not  include  blowing,  cultivating,  seeding 
and  harvesting  lor  the  production  of 
food,  fiber,  anil  forrst  products. 

<oi  Tlie  tenr.  "individual  permit" 
means  a  Department  of  the  Army  au¬ 
thorization  that  is  issued  following  a 
cas, --by-case  evaluation  of  a  specific 
project  involving  the  proposed  dis¬ 
charges!  in  accordance  with  the  proce¬ 
dures  of  this  regulation  and  33  CFR  325 
and  a  determination  that  the  proposed 
discharge  is  in  the  public  interest  pur¬ 
suant  to  33  CFR  Part  320 

i  pi  Tlie  tern,  "gcncial  permit"  means 
a  Department  of  the  Army  authorization 
that  is  issued  for  a  category  or  categories 
of  discharges  of  dredged  or  fill  material 
(hat  are  substantially  similar  in  nature 
and  that  cause  only  minimal  individual 
and  cumulative  adverse  environmental 
impact.  A  general  permit  is  issued  fol¬ 
lowing  an  evaluation  of  the  proposed 
category  of  discharges  in  accordance 
with  the  procedures  of  this  regulation 
(5  323  3(c)),  33  CFR  Part  325,  and  a 
detcrminai  ion  that  the  proposed  dis¬ 
charges  will  be  in  the  public  interest 
pursuant  to  33  CFR  Part  320 
<(|l  The  term  "nationwide  permit" 
means  a  Department  of  the  Army  au¬ 
thorization  that  has  been  Issued  by  this 
regulation  In  5  323. 4  to  permit  certain 
dischaiges  of  dirdrtd  or  fill  material  into 
waters  ol  tlie  United  States  throughout 
the  Nation 

l  32.1. .3  Di-cli;irg:\*  requiring  prrntiis. 

(a)  General.  Department  of  the  Army 
permits  will  be  required  for  the  discharge 
of  dredged  or  fill  material  into  waters 
ol  tlie  United  Suites  Certain  discharges 
spenfied  in  IS  223  4-1.  323  4-2  and  323.4- 
3  arc  petiniltcd  by  tins  regulation.  If  a 
discharge  of  dredged  or  fill  material  is 
not  permitted  b>  'tils  regulation,  an  indi¬ 
vidual  or  general  Section  404  permit  will 
be  required  for  the  discharge  of  dredged 
or  fill  material  into  waters  of  the  United 
Slates  in  ucrordancc  wish  the  following 
phased  schedule 

<1>  Crime  July  25.  1975,  discharges 
into  navigable  waters  of  the  United 
States 

(2*  After  July  2.7,  1975. discharges  into 
navigable  vateis  of  the  United  States 
and  adtacenl  wetlands 

<31  After  September  I  1916.  dis¬ 
charges  into  navigable  waters  of  the 
United  Slates  and  their  primary  tribu¬ 
taries.  including  adjacent  wetlands,  and 
into  natural  lakes  greater  than  5  acres 
III  Sin  fare  area  <Sec  also  5  323.4-2  for 
discli.irc/s  that  are  permitted  by  this 
regulation  I 

'4*  After  July  1  1977.  discharges  Into 
all  waters  of  the  tinted  States  (See  also 
!  .32.3  4  2  for  di-  haigcs  that  are  per- 
iniMcil  lie  this  regulation  I 

(b>  Imlnnlunl  permits.  Unless  per¬ 
mitted  by  this  regulation  1  55  323  4-1, 


323  4  2  and  323  4-3)  or  authoi  Iz.rd  ) 
general  permits  (5  323  3icm.  the  <;. 
charge  of  dredged  or  fill  material  a 
waters  of  the  United  Slates  will  reqn: 
an  Individual  Department  of  the  Am 
permit  Issued  In  accordance  witn  t 
policies  in  5  320  4  and  procedures  in 
CFR  Part  325 

(Cl  General  permits.  The  D.stn 
Engineer  mav.  after  complin nre  wi<h  D 
other  procedures  of  33  CFft  Pnrt  3 
issue  general  permits  for  certain  clmi 
described  categories  of  structures 
work,  including  discharges  of  dr<  deed 
fill  material,  requiring  Department 
the  Armv  permits  Alter  a  general  ]«■ 
mit  has  been  issued.  Individual  aetivii; 
falling  within  those  categories  will  i 
require  individual  permit  processing 
the  procedures  of  33  CFR  Part  395  u 
less  the  District  Engineer  determines,  < 
a  case-by-rase  basis  that  the  public  I 
tercst  requires  individual  review. 

1 1 )  District  Engineers  will  Include  or 
those  activities  that  arc  substantia 
similar  in  nature,  that  cause  only  mu 
mal  adverse  environmental  imnart  w! 
performed  separately,  and  that  will  In, 
only  a  minimal  adverse  cumulative  efT< 
on  the  environment  as  categories  whi 
are  candidates  for  general  permits 
(2i  The  District  Engineer  shall  ; 
elude  nnprooriate  conditions  as  spccifi 
in  Appendix  C  of  33  CFR  Part  325 
each  general  permit  and  shall  prcscri 
the  following  additional  conditions 
O'  The  maximum  quantity  of  m 
tertal  that  may  be  discharged  and  t 
maximum  area  that  may  be  modified 
R  sinclc  or  incidental  operation  Of  a 
pllcabloi ; 

Oil  A  description  of  the  category 
categories  of  activities  Included  in  • 
general  permit:  and 

(iiit  The  type  of  water's!  into  whi 
the  activity  may  occur. 

(3i  The  District  Engineer  may  requ 
reporting  procedures. 

(41  A  general  permit  may  be  revok 
If  it  is  determined  that  the  rfTrrts  of  i 
activities  authorized  by  it  will  base 
adverse  impact  on  the  public  inter 
provided  the  procedures  of  33  CFR  3.' 
are  followed  Following  revocation.  :■ 
plications  for  future  activities  in  an 
covered  by  the  general  permit  shall 
processed  as  applications  for  liidivid 
permits 

(di  Activities  of  Federal  aoencies  < 
Discharges  of  dredged  or  fill  matei 
into  waters  of  the  United  States  done 
or  on  behalf  of  any  Fedeiai  agency 
instrumentality  other  than  the  Corns 
Engineers  are  subiect  to  the  author:, 
tion  procedures  of  this  regulation  Act 
ment  for  construction  or  cnginoct  > 
services  iwrforinpd  for  other  agcnc 
by  the  Corns  of  Engineers  docs  not  c< 
stifute  authorization  tipder  the  renu 
lion  Division  and  District  Engineers  i 
therefore  advice  Federal  agencies  a 
instrumentalities  accordingly  and  co< 
crate  to  the  fullest  extent  in  the  pxpc 
tmus  processing  of  their  applications 
<2i  The  policy  provisions  set  nut 
33  CFR  320  4< j  > .  relating  to  Slate  or  In 
authorizations,  do  not  apply  to  < 
charges  of  dredged  or  fill  matrrl.il  i 
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waters  of  the  United  Stales  unuerl.aKen 
by  Federal  agencies,  except  where  com¬ 
pliance  with  non- Federal  authorization 
is  required  by  Federal  law  or  Executive 
policy.  Federal  agencies  are  required  to 
comply  with  the  appropriate  Stale,  in¬ 
terstate  and  local  water-quality  stand¬ 
ards  and  effluent  limitations  as  are  ap¬ 
plicable  by  law  that  arc  adopted  in 
accordance  with  or  elective  under  the 
provisions  of  the  Federal  Water  Pollu¬ 
tion  Control  Art.  as  amended,  in  the  de¬ 
sign.  construction,  management,  opera¬ 
tion.  and  maintenance  o'  "heir  respective 
facilities  (See  Executive  Order  No  1 2  7.x!:. 
dated  17  Dec.  73 1 .  They  arc  not  requned. 
however,  to  provide  certification  of  com¬ 
pliance  with  effluent  limitations  and 
water-quality  standards  from  State  or 
interstate  water  pollution  control  agen¬ 
cies  in  connection  with  activities  involv¬ 
ing  discharges  into  waters  of  the  United 
States. 

(ci  Activities  licensed  under  the  Fed¬ 
eral  Power  Act  o I  1920  Any  part  of  a 
structure  or  work  licensed  by  the  Federal 
Power  Commission  that  involves  the  dis¬ 
charge  of  dredged  or  fill  material  into 
waters  of  the  United  States  shall  require 
a  Department  of  the  Army  authorization 
under  this  regulation. 

§  323.1  liitrii.'rgrs  permitted  in  llii- 
regulation. 

(a>  General.  Discharges  of  dredged  or 
ftll  material  specified  in  55  323.4-1.  323  - 
4-2  and  323.4-3.  below,  are  hereby  per¬ 
mitted  for  purposes  of  Section  404  with 
out  further  processing  under  this  regula¬ 
tion  (individual  applications  are  not 
needed',  except  as  provided  in  5  323  4-4 
below.  Permits  may.  however,  be  required 
under  Section  10  of  the  River  and  Har¬ 
bor  Act  of  1899  (sec  33  CFR  3221.  Sec¬ 
tions  323  4-1.  323  4-2.  and  323  4-3  do  not 
obviate  the  requirement  to  obtain  State 
or  local  assent  required  by  law  for  the 
activities  permitted  therein. 

(b>  Management  practices  lit  addi¬ 
tion  to  the  conditions  specified  in  55  323.- 
4-2(b)  and  323  4-3(b!,  the  following 
management  practices  should  be  fol¬ 
lowed.  to  the  maximum  extent  practica¬ 
ble.  in  the  discharge  of  dredged  or  fill 
material  permitted  by  55  323.4-2  and 
324.4-3  to  minimize  the  adverse  elfects 
of  these  discharges  on  the  aquatic  en¬ 
vironment: 

(li  Discharges  of  dredged  or  fill  ma¬ 
terial  Into  waters  of  the  United  States 
should  be  avoided  or  minimized  through 
the  use  of  other  practical  alternatives: 

<2>  Discharges  in  spawning  areas  dur¬ 
ing  spawning  seasons  should  be  avoided; 

< 3 )  Discharges  should  not  restrict  or 
Impede  the  movement  of  aquatic  species 
•ndigenous  to  thr  waters  or  the  passage 
of  tiormal  or  expected  high  flows  or  cause 
the  relocation  of  the  waters  (unless  the 
primary  purpose  of  the  fill  is  to  impound 
wii  ters  > ; 

(4 1  If  the  discharge  creates  an  im¬ 
pounding  t  water,  adverse  impacts  or. 
the  aquatic  system  caused  b'  the  acecl- 
d  passage  of  water  and/oi  tiic  rc- 
riciion  of  iLs  flow,  should  by  minimized; 
(5i  Discharges  In  wetlands  areas 
■  Mould  be  avoided; 


>*)  Heavy  equipment  working  In  wel- 
lan.is  should  bt  placed  on  mats; 

1 1 1  Discharges  into  breeding  and  nest¬ 
ing  areas  for  migratory  waterfowl  should 
be  avoided:  and 

18)  All  temporary  fills  should  be  re¬ 
moved  in  then  entirety 

§  323. 1—1  Uiselnngc*  prior  lo  cflfcriier 
(hurt,  of  phasing. 

(a:  DUrlinrges  of  dredged  or  fill  ma¬ 
terial  In  waters  ol  the  United  States  that 
occur  before  the  pliase-ui  dates  specified 
in  5  323  3>a>  i2>-<4>  above  are  hereby 
pci  mil  ted  for  purposes  of  Section  404. 
pioridrd  the  conditions  in  paragraph  ic> 
below  arc  met. 

1  b )  Discharges  of  diedRed  or  fill  mate¬ 
ria!  of  less  than  590  cubic  yards  into  wa¬ 
ters  other  than  navigable  waters  of  the 
United  Stales  isec  23  CFR  329)  that  are 
part  o!  a:,  activity  thai  was  commenced 
before  July  23.  1975.  that  were  completed 
bv  January  2.5.  197G.  and  that  involve  a 
single  and  complete  piojeet  and  not  a 
number  of  protects  associated  with  a 
complete  development  plan  arc  hereby 
permitted  for  purposes  of  Section  404. 
provided  the  conditions  in  paragraph  (c) 
below  are  met  The  term  "commenced" 
ns  used  herein  shad  be  satisfied  If  there 
lias  been,  before  Jul.  25.  1975.  some  dis¬ 
charge  of  dredged  or  fill  material  as  a 
part  ol  the  above  activity  or  an  enter¬ 
ing  into  iif  a  written  contractual  obliga¬ 
tion  to  Ime  the  dredged  or  fill  material 
discharged  at  a  designated  disposal  site 
l»y  u  central  lor. 

h  i  For  the  pui  poses  ol  Section  404 
th*  following  conditions  must  have  been 
satisfied  for  the  discharges  occurring  be¬ 
fore  the  dates  specified  in  paragraph  <al 
and  i|>'  above  . 

1 1 1  That  the  discharge  was  not  located 
In  the  proximity  of  a  public  water  intake: 

<2)  That  the  discharge  did  not  rontoin 
unacceptable  levels  of  pathogenic  orga¬ 
nisms  in  areas  used  for  recreation  involv¬ 
ing  physical  contact  with  the  water; 

(3i  That,  the  discharge  did  not  occur  in 
trim  of  concentrated  shellfish  produc¬ 
tion;  and 

(4'  That  the  discharge  did  not  destroy 
or  endunger  the  critical  habitat  or  a 
threatened  or  endanqered  species,  as 
identified  under  the  Endangered  Species 
Act. 

§  .323  1—2  lliM-luircr.  inlo  certain  waters 
of  live  I'nib-d  Slate*. 

'a  i  Discharges  of  dredged  or  fill  me- 
leri.il  into  the  following  waters  of  the 
Uniled  Stales  are  hereby  permitted  for 
purposes  of  Section  4(14.  provided  Ihe 
conditions  In  par.igiaph  ib>  below  are 
met 

'  ] '  Won  -tidal  i  'vers,  streams  and  their 
impoundment,  p. eluding  adjacent  wet¬ 
lands  that  are  located  jbove  the  head- 
iv u  ters : 

(2)  Natural  lakes.  Including  their  ad¬ 
jacent  wetlands  (hut  are  less  than  It) 
ceres  in  surface  area  and  Uiut  Bre  fed  or 
drained  by  a  river  or  stream  above  the 
headwaters  In  the  absence  of  adjacent 
wetlands,  the  surface  area  ol  a  lake  shall 
lie  determined  at  the  ordinary  high  water 
mark; 


'3>  Natural  lasts,  bn  U.uuig  •  u  >  . 
jaceiu  wetlands,  ilia-,  aie  l>  -s  Hu-  .<■ 
acres  in  surface  area  and  tnul  ar- 
latcd  and  r.ot  a  part  ol  a  ..irfai.  mo 
si  ream  In  the  absence  of  rdis  c  ;  >  •  : 
lands,  the  surUee  area  of  a  lake  sbai:  o. 
oei ..ini Hied  at  the  widir.-uy  high 
mark-;  and 

(4 1  Oihrr  non  tidal  raters  <,|  u.i 
limb'd  Stales  oilier  than  i-olaun  iai< 
larger  than  10  acres  (see  '3'  above  ti.j' 
aic  not  pari  of  a  sinl.ue  tiitmu.-i 
system  lo  interstate  waters  or  navigable 
waters  of  the  United  Slates  <sec  f  32i  2 
(ai  »> ' 

bi  For  purposes  of  Fen. on  4n-t  •.!,<• 
folicunig  cold. I  Inns  must  be  *  nisi.  ■  *  !  . 
my  (ivschaict  of  dredged  or  till  ninu  r.l 
m  wafers  df.sciiUd  in  paiagia ;>.'  „ 

above 

( 1 1  That  tiie  discharge  will  not  de* troy 
a  tin  cate. led  or  endangered  s,.c  ■  ,v 
idtnlified  pnoer  tiie  F.nriangeied  S;»-  ., 
Act  or  endanger  the  critical  habitat  of 
such  species. 

'■2>  That  Die  discharge  v. ill  coio-ct  ol 
suitable  material  free  from  toxic  pollut¬ 
ants  in  other  than  trace  quantum: 

( 3 r  Tliat  the  fill  created  bv  the  Ci 
charge  will  be  propei  ]>  maintained  t-f 
prevent  erosion  and  o'inr  non  cat 
sources  of  pollution:  and 

'4'  That  the  disrhaige  mil  noi  ••>  :m 
in  a  component  of  tiie  National  Wild  and 
Scenic  Rivers  System  or  in  a  component 
of  a  Slate  wild  and  seems.  river  system 

5j  32.7.1—3  Specific  riuegoriex  of  .ii*. 

rliurgcs. 

■  a)  Uu  following  discharge-  el 
dredged  or  fill  matci  ial  mto  waters  id  the 
United  States  are  hereby  pcnmttre  (or 
purposes  of  Section  404.  provided  the 
condiliuns  specified  in  tins  paragraph 
and  paragraph  (bi  below  arc  met 

tii  Dredged  Or  fill  material  plarec  as 
harkfili  or  bending  for  utility  line  ere  vs- 
Ines  provided  there  Is  no  rlia.igc  it.  ire- 
construction  bottom  contours  (cu.s- 
nutc'  ial  must  be  removed  lo  an  uj.c.nd 
disposal  deal  /’.  "utihlv  hr.,'  is  de‘  :."d 
us  nnv  pipe  or  pipeline  (or  the  tran.-gei  - 
tation  of  any  gaseous,  liquid  lioutfixbie 
or  slurry  substance  foi  any  purpose  and 
any  cable,  ime.  or  wire  lor  the  traivr.is- 
stlon  for  any  purpose  of  electrical  ct.e.gc 
telephone  and  telcgiapii  mc-sages  and 
radio  and  trlev'smn  I'oinipuna  a •  ,n 
(The  utility  line  will  require  a  See*. on 
10  permit  If  in  navigable  waters  of  the 
United  Stales  Sec  33  CFR  Part  •  . 

'2r  Materia!  dil'hai I’.'d  lor  bank  ,  a- 
bihzannn,  piovided  lliul  Hie  bank  .;.i- 
bilizatiun  actlvily  Ls  less  than  500  !.x  in 
length,  is  necessary  for  erosion  pri  en- 
fioii  and  is  limited  to  less  tlian  an  ;  . 
age  of  one  cubic  yard  firi  luomni  f.  .if 
along  the  bank,  provided  lurthe.  th:  -  no 
material  for  bank  stabilization  is  pisced 
ill  anv  wetland  area  and  piovided  ’.i- 
tlici  that  no  pikUtmI  Is  placed  ir  anv 
locality  or  In  any  manner  so  as  to  u;  ...n 
•suitare  water  flow  into  oi  out  o(  any 
wetland  area  ‘This  activity  will  i-,  ..ir 
a  Section  10  permit  il  in  navigahn  wa¬ 
ters  of  the  United  Suites  See  33  <TR 
part  322  i. 
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(3)  Minor  roud  crossing  fills  Includ* 
tn«  »ll  Attendant  feature*  both  t.mpo 
rary  and  permanent  thal  are  part  ot  a 
single  and  complete  cro*m*  ot  a  »»«>»* 
tidal  waterbody,  provided  tliat  the  cross¬ 
ing  to  culver  Ud  or  budded  to  prevent 
the  restriction  of  expected  high  flows 
and  provided  further  that  diuchargcs 
into  any  wetlands  adjacent  to  the  a  alrt 
body  do  not  extend  bc\ond  100  fret 
either  side  of  the  ordinary  high 
mark  of  that  wMerbmlv  A  "rmnnr  tn.»n 
crossing  fill"  to  defined  as  a  rrn-Miig  tl» »> 
involves  the  discharge  of  less  than  "o«i 
cubic  yards  of  fill  material  below  tin 
plane  of  ordinary  high  water  *1  lie  *  i<»" 
ing  will  require  a  permit  from  the  Is 
Const  Guard  If  located  in  navigable  a  * 
ters  of  the  United  State*  «scc  JJ  l'*1' 
401  > . 

<4>  Fill  placed  incidental  in  thr  con 
struction  of  budges  acio>„  l.d.d  watu- 
including  cofferdams,  abutments  loon- 
dation  seals,  piers,  and  tunpoiaiy  <«*n 
struction  and  access  fill**  Apptomh  M» 
and  causeways  are  riot  included  in  *l*,s 
permit  and  will  require  an  imlivMu  .1  or 
general  Section  404  permit  If  lor  a  tea  In 
waters  of  the  United  Stales.  these  fill* 
as  well  as  the  bridge  itself  will  also  »•• 
quire  a  f>ermll  from  the  US  Po..*t 
Guard  and 

1 5 >  The  repair,  lehabiliUitioii  m  i* 
placement  of  any  pieviously  au'lionn  t 
currently  seivicratle  fill  or  ot  :.nv  cm  • 
rently  serviceable  fill  cIncIihicciI  l,; 
to  the  requirement  t*»r  authoi  i  at  mi 
provided  such  repair,  rehabiht.it u>n  *  » 
replacement  does  not  imult  n-  :»  dtv1 
I  mu  from  the  viecifir  limn*  o|  ihe  *n 
mal  work  and  fii'ilirr  proud  d  th  d 
the  fill  to  be  maintained  has  not  he*  n 
put  to  uses  differing  from  n<n  spc«  t'hd 
for  U  in  any  permit  aulhoii/in*'  its  or  ,r 
mal  construction 

<b>  For  the  purposes  of  Section  4u  t 
the  follow  ing  condition*  must  be  a! Mo  d 
prior  to  any  di*rh.uge  of  drrdg.fi  rr  M* 
main  ini  associated  wdh  the  actum*, 
described  above 

il>  That  the  discharge  will  not  he  I  . 
rated  in  the  proximity  of  a  pul.f  •  *\  • 
supply  intake. 

1 2 '  That  the  di**  haigi  will  n»»t  . »• 

m  a  teas  of  concept  rated  shellfish 
durtion 

<3)  That  the  de*ch.ur.r  v.  ill  no. 
stroy  a  threatened  or  emlai.g**»t -p.  -  i  • 
as  identified  under  the  Ftidamseied  spe¬ 
cies  Act  or  endanger  Ihr  cillif.il  luthdal 
of  such  species. 

i4>  That  the  diseliuur  will  n«»i  «h 
i  ttpl  the  movement  of  Mmc  *p« ' "f 
aquatic  life  Indigenous  t<»  Mir  v.  ;»tnh<»«n  : 

*;»»  Thai  tiic  disrh.iii:*-  will  c*»»i  .  »  »*f 
suitable  material  fire  from  toxic  p.dhi 
tun ts  m  otJier  than  tiacc  quant Has 

<6*  Tliat  the  fill  ciraled  by  the  di- 
rhaire  will  be  pro|»crly  mamt.iii.*  d  I  • 
pi e\ cut  eiosion  and  olhrr  non  pent 
•uuiccsof  iiollutlon  and 

i  T  »  Tliat  tlie  disrhaigc  a  ill  im»i  ■••••*•■ 
in  a  component  of  the  National  Wild  and 
Scenic  Inver  Svs|»iii  m  In  a  ti.m;-n.  "i 
of  a  State  wild  and  s»«i.i<  *ivei  ‘•'Mtui 


$  32  I  i—  1  |liM  ri  l<«>n.irr  .,ull».*ri»*  »•»  if 
•I uut  m«l*»  idu.d  «»f  n*  **»  fi»l  |»i  rnni«. 

N*  »l  a  it  1 .  J .*  r  .til  >»;  Uh*  pi  •».  istoioi  of 
*.13214  1  323  4  2  and  J.  I4  J.  above 

t lie  |> f  .  i/t  <  !u  i *  g ill  * l  ion  and  33 

PFH  I'ari  12a  mrluduu:  those  pc  Gaining 
to  individual  and  gmei  .1  permits.  shall 
apply  lo  .»n>  *1 1  -.*.  I»..i  gr"  »  «»1  dredged  or 
fill  i4  .it*  ual  M  'he  Distil.  I  I-uginctr 

dett  t i:iiii«  s  '.rial  »h*  .  *i.n n  •  of  the 

.op;;»t n  to  . •  . ii . <  i  t  .  .  'i*i*  » ■*  d  i*i  the 

rutd*  no  -  »r  e  iOi’Ht  I  Hi  2  ’to*  inditi  tc 
the  it-  d  for  s*/f ' ‘ i  •  tmi:  b«  ■  'lisr  of  indi¬ 
t'd  .it  ‘ i mi  oi  eu.-.inl.'  ti  e  acDrise  im- 
pa»  •  |.i  '  ••  ad.  '.-I  a . . '  r>  In  such 

<  j-r  i  *  spah  i-'k  '  »  .<  i  n>  r.ic 

1 ., •«  'f  i , .  i  .ii  i »  m  •  .. . ,  >  h>  vv  .'old  br 

.»!,  i.  ..  ox  ,*•«  It  -  In  !'  In-  ttcpl.ili  ii 

Adi. i  *  *  *f  !  :  A  <\i  •  .  me  Il.stn.  t 

t nnnn-i  iti.it  th;*  *  "fa*  in  hif  the 

aq  mtii  i  o*  ironinent  a«  •  xpre*:.**d  in  the 
.‘V«t i««n  i  »4  h»  it •‘■iJ.Jiii*  •  i.-.upe  asset 
la.n  of  in  i  d“  li  <n  uii.ir;  i  3*31  1  4  ami 
lot  Pi  iiii  i  Kagiiitt  i  .•  id  MiU'i'in  ►  ngi 
n.  «•»  niMii  iee  U»c  ,.f  i.u-  C'ldef  of 

I  i  iMm  i  .  DAI  r  (  va  f  1  N  »od  PAFN  • 
Pi*|l»  hall  ht  i.oi  m  l  |..i  h  filler'  ru- 

%1i;  it  *  i*  it  ..ini  ii  i.i.it'i-ii  v  it  tv  llie 
Adoiincd r.*  i.»i 

O  .12  1  '•  |„»l„  „  .,.,.1  pr  «m  «  <lu*  «'*. 

I  h.  S,  .  1 1  1  II  V  u»  1 1 .»  A  !  Ml  v  has  t!»  le* 

I  |.  .'  t  .  1  i .«•  Pl.ii  .  !  I  if  .  I  .  Die  au- 

J»|A|  1 1  v  *•»  is  ;«•’  oi  di  ,  '*«•  t  U»ll  4^4  |H*I 

nut.  '>>.«  Ap|Miv’i\  A  ■  lhr-  (o.hns.dg 

.-Mill  !  I  |*c.  Ml  I  l  ...  .'dlft  •  s  .It.il)  .'ll-" 

I  •  .ipi.lii  ii.li  t"  ti  e  c\..lu  *n  *n  •!  ik* i itu t 
,  *1  »*<«  iff  •  t*..rr  Mil.  JU.nl  ill.*|! 

•  .  •  re  1  •  i  .  nit  1tti>  »  i  i  ik  ,tti<  ii*  for 
j  riii.it  .  I •  -i  lie  fh  •«  h  •  iv  "l  diidged  oi 
h’l  ii .  d •  it  I  • » it • .  tt.iiu  <*;  the  Uinti'il 
St  a  tr  >  will  b»*  f.vi.iMtl  in  iucoi»lan*e 
•a  it  1 1  gui'I'Ui..-,  piomulg  iiril  hv  tlu*  Ad- 
iminsi  r  a  i*»r  FPA  utuh-r  a  nth-  nt  >  <  »f  5Vi 
Don  4r»  1  t»«  *»f  tlie  Fi  * *«- r  <]  \V  irr  )*«»!.’ u- 
•ioii  Ponliol  Act  •  Siv  40  i  f  W  Pail  210  • 

II  1 1 >«  »  I  A  ru»‘h  Inn  >  !  i ••  j-.  ofiihit  the 

. 'i*m»  »n  of  a  pi  .|*isr.i  tt^piisal  she. 
i.'i  1 1  oi  ■  ",  if  in.  i  ■  f  •  on  i  ,»v  ii  .i ;  ion  and 
.it*.  J.  •;  •)  •*  1 1  .*•  I  1 1*  I  i  •  •  .  Illmr  I/I  the 

u-r  1  ii..*  pri .jMiM-il  di  ••  il  mu  v  ill  also 
h.  .  -i.  i  h  i .  j  m  i  .  ..it  it  i  i  la  ihrr 

pul  I'.,  i  ■  j  >i  »•  .1  ■  1 1  -  i  at.  •  t  .i  Ihe  p*.  ti¬ 

ll  in f  »*i  i  t 

M.  i  r  ■  ■  *  *•  1  [  .  Lu 

*  »j  I  i  ■  *  . .  i  •  •*  1  '  1 1 •<  dis 

i  !».  •  1  d.  •  11  1  I!  a  Mil  ll  In 

.  a . .  I  hill.  .  .*  I  ■«.  ■  C  i.rp*  (*f 

I  •  i  »•  *  *  -i  dt  iiisui.'  *  •  1  v  i  «  .ppri  pi  pile 

1.. -  .i  1  ,v!iiiii.i-  ...I  ’  i  A.  of  the 

Hit  til  .i  ; it  mi:’.-  »  vs  f .  i  '•  i.!h\  lias 

i a  tr.  o  *  .  limit  1  *  i  ■  1 1 1  *i  s  or  for 

•  lit*,'  n  i ><  mi!  if.t  *  *  fa «.|m *>cd 

i  Ih*  ii-  • :  .1  ■  1 1  \  i'll  III  i  at. a  .i  •  I  v  I;  »•*. 

•  ii'.oj  ii  i  .  d  .  i  i  ■  i-  id .  i  »•  of  the 

inl«  ». I  i-  v  'h  I  I  *  •  l«i. ,is  (.)  the 

i  a  ;•  •  '  I'm  f  '  *iid.  .hi  •  .»  c  o.  ill  he 
I  *1  V  ad  .  the  Phi.  t  ->f  iniM.iOclf  111 
■i »  •  *  m.  *  "  h  •  i  «  i  . :  i  '  i  1 1  fur  f*n  • 

* !*•■  •  •*■*..  i"i'  «» * i tf  hi-  A. . un.nt.Mra- 

»*  I  1  A  .  '.'I  d*  •  •  a  i ,  i  h"  i  rpni  l  for  - 

»  1 '  "it,  P}.  .  i  v  >.J  » ..i  .  no  .i  .ti*ph  Js 

»  it.*  .  0. i  ,"i  •  <a  •  j.  iti»n 

an  t  i  h  [>,  t  v  *itil  i  a  nr  l.y  fftll- 

•  o  '.  ah  •  .  i  J,.  i.  •  al  h  piopo- 1  d 

a  •  ..  ih  •  d  1  •'...*  1 .  an  otl.,1 


<  .  iin-»mlrallv  ti'usihie  inrthods  <>r  sd*- 
...  iilahb  other  Uian  those  to  win.  h  Itu 
Kigl'inal  Administrator  objects 

Arn  Kbit  A  Dhtmoh  or  A<-f  in-mi  t  I  * 

IsSI  f  l>«  I'lNl  I't  »I4|T*  »"■  1  HI  DfS.  IIAKI.f 

in  DHiup  .*«  Ful  Mamiuai  Into  N * » I 
t*Ri  r  Vi*UR« 

Maui  12  iwn 

**ii  /  *.  ,*)il  in  i‘,r  a  ii  l  licit  1 1  v  \rsi<d  In  ii. r  t 
S.  >  i  i<«h  «ni  «f  tli.'  I'rrlrr*!  Wttr-  P«*.i'i’»  : 
r  .mo.l  A,  l  Ain-ii«hn»l»ts  of  »V?2  Xf.  StAl  »1» 

|  fh'  San  |  l,.  ul,,  hiiUiort.r  tnr  <  M>  !  > 

I  ih  inrm  h  d  ul.  tuihorived  ir,.»r* n. •  »'d . ** 
tu  o  .ii.  or  a.  i.y  }>.  milt*.  Hit*-:  imtirr  »n<i  i| 
pur  tii'ii*  ■.  r  [in  itir  hetiinft  l-.ir  t'.r  tn» 
i  i  irj,,  ju-ti,  i  cl  <>r  roi««J  n»  iii'i  !*:  I m«.  n..  • 

,  \i.  r-  ai  f  j  r*  f;rd  rti.p  i*  il  o,,->  J  ■  ■ 

i  rirl  .I  r.ui:ii,M"  >ii.U  in  f»n>  imi  <  s  i 
1*..i|.>  i.‘i  r.iliMlr  tnr  linpt,  •  d  llir  |  i 
|...  «d  'tlMlmr.t*  '*li  I  he  pi.ifu  Inf.rrst  A 
|.«iinlft  l^'ird  ill  pr^lly  m  di*p. •*.*•  • 

dir  dis.  r*A*cr  »W  lhr  drrilgrd  Ml  n.jirri 
lim-nph  n»r  n|-[Uh  At  ton  of  ^otdrlti.*'  Of" 

,  |.r,l  »»  l  !ir  A'li*  1iiistml"f  of  thr  I 
inn  l  il  |>.l,.l*-i.  A|-rm  i  Anil  n,»  *r.f 
in.-.  «  t iirsr  ^ i.ldrunrs  *  i.d  [- 
l  thil  !f,r  .|>ri  lM»  ilh*n  of  »  itK|>'*s^  ■  tl  • 

i  lift  of  Fry  i  '•ITU  Ul  hlft  fi  mo  At 

V.  nr  I'  t  f  thr  |.|-  I'-.sed  tlU'liAi^r  l»  it.  II  r  t  .1 

I,.  Inlrrrsl  |.s  *i  thoil^rd  alvo  U>  coiulrl^r  t'" 

r.  . ill  mile  llnj-A'  l  "ll  tiAi  If  illoli  Hid  Ac >1 

#•  i*h,.  h  u i ,iil<1  •«  i  "  hy  f.i'Ung  lo  t  .tr., 
l  hi  r  i,.'  a  |,i  ,  •  n.-f  lit- M!r  lit  »•«  ; 
■,it«  ,  t  ".lot  n,.n  »>i  iiibOr  sohir  t  l.  •  . 

,  ,  ,  .1  ,  iirti'  •  's  *  thr  <  hirf  -*f  i  »•( 

■i  1 1 , s  ,i.it  h  >i  i  *>  (!  n  |.rrs*  iti«li.r.  m.i,  >  • 

.1-  i  un  ..in  li,  ■  '  iir  r  to  *11  r  t  Ur  j>  .  •  i  * 

I  Hit  it.-  c  A,'  r  p.'iii'-r.ii  i»».  •  • 

»*.\  q  oh'  ",  r  m.  i-  'i  <%iul.*  "t  ii.  ilrrs  ■*  1 

!>•  i  ..  .  r  .  I  »!*•  '  r-  *  t  v  ot  l  hr  A r «*.  y  A"*.J  >  , ) 
hr*  pn<  iiinii  UaI  uy«  lu  irs 
1  h*  (  l.lef  ,  I  i  I  I  ll"  rf.  .« "il  p  :  *-  I  • 

i  r .  1 1 1-  *•  ul  .  1 1  \  r  •  h  a  U  i'ffrl.i*  i  :  -  r  ■  .  ’ 
hrieh.  Ur»(i;.|ff,J  J*  I  l  to  *  i  ■  *  ■  ■ 

.  1  *,r  my  lo.thvi  r.J  •*[»/«■• «  d.«'nr  n .  , 

if, hi  Unit'  P>  l hi»i'  impose 

KlHNMli  >  II*  !  "  ' 

\  fo*d  Sr>  feta*y  o*  P»r  a  » g 

PART  324-  PinMITS  FOR  OCl  AN  DUMP 
ING  OF  DReOGiO  MAI t  R ) At 

*>. 

.-.*4  1  Cii nr  tl 

i.M  2  I ,*-i> 

*24  1  Artivitlr  »r<i  [  ri  * i. .  • 

'I  4  .'-fir,  l.U  [ir,-.  - 

•  |  |*«  i  .h«  A  I  '•  ,*  )  h  i.  .  f  ai 

A  •  !#n  nr  a  l*  ?>  I  )  4  I J 
‘3211  . . id 

This  i I'liiilrtt ion  prc.  rihi 
t  >  *he  |  .  nrral  |<>.li,  n  -.  of  hi  (  I  M 
and  proi.  ri  hues  of  a  J  t  KK  Fa  1 1  h- 

•  panal  |m*Iic irs  |"  tt  t'ccs  and  i  :  *  *  ’• 
to  be  f(, hoard  hi  thr  Pmps  of  f  fJAi.*.*  ' 
in  ronnect Ion  «ilh  lhr  renew  of  a,, 

t  PlliMv  for  I  )rpai  liltrnt  nf  thr  At  :t  >  p*  • 
tints  i>  .tdhoii/c  Ihe  linn  j»"i  t  .it :  ■».  * 
dirdgrd  iMatr  nal  by  \*  ssa|  foj  p  . 

|»*vr  of  thmipim;  it  tn  mean  nal«  n 
lumping  vtr  designated  ui.uir  4u  PM 
P.nt  J  IS  |misu»nt  to  Section  103  of  U 
Marint  1’nitn  lion,  Resr.irch  nnd  •'  mu  !  j 
ar;rs  Art  of  )f>7?  as  amrndrd  03  l  .‘  i 
It  13  1  i  hen  mat  ter  i  rf  erred  to  as  fax  t-« 
ion  .‘re  3:i  CKH  1?0?dd  Aitn.tii-ih 
i-'lunr  the  It  a u* por t  atfon  «»t  d.  idpi 
ih.teual  for  lhr  purpose  ot  dumping  i 
Mu-  oi  *■  in  v  .drr  .  ;d  o  icquut  I'.-;  * M 
ti;cnt  of  ih.-  Army  |>em ills  under  Sn  ti 


ll’  »  *M  tlCIt.iA  i.n  tl,  N  »  *  4  I'JtyuAT.  July  |V.  I4D 

t)-17 


3714# 


RULES  \ND  REGULATIONS 


10  or  the  River  and  Harbor  Art  of  1899 
<33  USC  403 >  lor  the  dredging  m  navi¬ 
gable  water*  of  the  Untied  filaUi  Appli¬ 
cants  for  Department  of  the  Army  per¬ 
mits  under  this  Part  should  also  icfer  to 
33  OFR  Part  322  to  satisfy  the  require¬ 
ment*  of  Section  10 

E  324.2  Definition*. 

For  the  purpose  of  this  regulation,  the 
following  terms  are  defined 

ia>  The  term  “ocean  mtn.."  means 
those  waters  of  the  ojten  sens  hint  >en- 
ward  of  the  base  line  from  which  the  t»  r- 
r  l  tonal  sea  Is  measured,  ns  provided  lor 
in  the  Convention  on  the  Territorial  Sim 
and  the  Contiguous  Zone  (15  UST  1C06. 
HAS  563P» 

ib»  The  term  “d  retired  material 
mean.'  any  matr/i  »1  rxcataU'd  oj 
dredged  from  navigable  waters  of  tlic 
United  Slates  or  ocean  waters 

*c>  l*he  lenn  “transport '  or  ’ Trans- 
l*orUUon'  refers  to  the  carnage  and  re 
fated  handling  of  dredged  ui.UPml  b> 
a  vessel 

&  32  l_J  ArlailM'i  requiring  |*«  r •»*«»► 

■a  General  l apartment  of  the  Ami' 
pet;.-. its  arc  required  for  the  tratLspor lo¬ 
tion  d  dredged  material  lor  the  purpose 
v!  dumping  it  in  ocean  waters 

«b*  Ar/uifii’s  of  fertcrui  aoctuic*.  I* 
The  in»nsj^rt-ifion  oi  drained  material 
for  the  purpose  of  dumping  in  ocean 
water*  done  by  or  on  behalf  of  aitv  l*V*1- 
eral  agent  >  other  than  the  attiwlttr  of 
the  Corps  of  Engmreis  are  subitvl  to  the 
procedures  of  this  regulation  Aglceirenl 
lor  construction  or  engmet-t  irq  .eivuc. 
performed  tor  other  age/ .  av-  h\  the 
Corps  of  Engineer*  docs  not  constitute 
author  i/at  mn  under  the  regulation  Divi¬ 
sion  and  District  Engineers  will  ihrreforc 
advise  Federal  agencies  acrotthn  |y  and 
cooperate  to  the  fullest  extent  m  the 
ex;»editious  piorcssing  of  their  applica¬ 
tions  The  activities  of  the  Corps  nt  Kn- 
gineeis  that  involve  the  Lraii'j>ortaiioii 
of  dredged  material  lor  dumpier  in  ocean 
*  .iters  are  regulated  by  33  LT  It  ?o0  K‘» 

•  2*  The  policy  provisions  set  out  m  33 
(  FH  320  ♦  * i  *  relating  to  Slut-  or  local 
author  nation*  do  not  apply  to  work  or 
structures  undertaken  bv  t  eeirr.d  iigcn- 
cies  except  where  compliance  v  tin  nor. - 
Federal  authorization  ts  reuuned  by  Fed¬ 
eral  law  or  Executive  polity  Federal 
agencies  ;ire  n'qmred  to  tomplv  with  the 
sip/btantive  Slate  interstate  and  lot  al 
water  -quality  tandards  and  rftlueni 
lumtutPMs  as  air  applicable  in  law  lli.it. 
.*re  adopted  lit  .»  enrdaitcc  with  or  etlei  - 
»'e  under  the  provisions  of  the  Marine 
Protection  Research  and  Sam  diaries 
A-  \  oi  1912.  u  amended,  and  relabel 
laws  in  Inc  dr*  »C»i  t  onsti  ucf ion  ni.ni- 
gemrnt.  operation,  and  nvinit*  nanee  of 
ihcu  resi*eruve  facilities  iS»’f  Executive 
irder  Nu  1  H.*2  dated  1»  Uh  73  »  Tl  v 
are  not  required,  however.  b»  obtain  and 
pf'Ujih-  <  ri  tifw  ntion  of  roriiph'iur  wdh 
i  (fluent  limitations  and  water  quantify 
•andanb  from  SUie  oi  In'i  rtate  water 
l>  U.itmu  control  agencies  p.  r nunc  lion 
\  * 1  ’•*’  "tr  liaolun^  dt*  f’  f  7 r<  fuh» 

i*  •  .ti.  ..‘erv 


§  32  1.4  Spetial  yruicJiirr*. 

The  Secretary  ol  the  Army  has  dele¬ 
gated  to  the  Chief  of  Engineers  the  au¬ 
thority  »o  issue  or  deny  Section  103  per¬ 
mits  (See  Appendix  A  >  The  following 
additional  procedures  shall  also  be  ap¬ 
plicable  ui.ucr  this  regulation 

i.w  Public  notice  For  nil  applications 
for  Section  103  permit.-.,  the  District  En¬ 
gineer  will  issue  a  public  notice  which 
shall  contain  in  addition  to  the  Infor¬ 
mation  Slice  died  in  33  CFH  325  3.  the 
following  information 

•  1»  The  location  of  the  proposed  dis- 
l>os  il  .site  ami  na  physical  boundaries; 

f?»  A  slait  incut  as  to  whether  the  site 
has  been  iic*.  .  n.tled  foi  use  by  the  Ao- 
m.riL.wah'r  1  FA,  pursuant  to  Section 
102. ci  o'  the  At  t 

<3*  i.  proposed  disposal  .mu*  has 
not  been  designated  by  the  Admlnislia- 
tor  EFA  a  m  set  iplton  of  the  charac  tcr- 
istit.s  of  (no  piopox*  d  disposal  site  and  an 
explanation  as  to  v  hy  no  previously  des¬ 
ignated  disposal  site  vs  feasible. 

1 4 »  A  bi  icf  description  oi  known 
dredged  rn.itcri.il  <io.<h/n<;es  at  the  pro- 
l*oscu  d»s,»n -.tl  {»lc. 

t5»  Exist*  n<  e  and  documented  effects 
of  other  aulhott.cd  dumpings  that  have 
been  nv> dr  in  the  dumping  area  teg. 
heavy  metal  background  reading  and  or- 
gjpic  cai  bon  content » . 

<C>  An  v  Litr.tU'  of  the  length  of  lime 
(Munc  which  disposal  will  continue  at 
the  proposed  Mte. 

<  7  *  ('liaiacunsiie*  and  composition  of 
th.  diecigcd  material,  and 

•  B *  A  .latemt  nt  concerning  a  prelun- 
maiv  deienmnatton  of  the  need  for  and/ 
or  uintt.iruli  of  ai >  environmental  im¬ 
pact  otateriH'iit 

tb.  ftu/ufifi  in  Applications  for  per- 
rnil..  tor  tne  transpoi  talion  of  dredged 
materml  for  the  pnrinrse  ol  dumping  it 
in  ocean  wulns  will  be  evaluated  to  dc- 
lei  mine  whether  the  proposed  dumping 
v  di  unreasonably  degrade  or  endanger 
human  health  welfare  or  amenities,  or 
the  maiinr  environment  rcologlral  ays- 
ui.u  ^r  croiiuiiui  potent )ahlic*s  In  mak- 
i*q;  thu.  evaluation  entena  established 
In  Hu  Arhinni*  trator.  Ml'A  pursuant  to 
Snu.ui  Id'*  «►!  the  M.»nue  Protection  Re¬ 
search  and  5.w hi  tines  Art  oi  J972. 
mm  n.led  shal*.  be  applied  including  an 
evaluation  of  *he  nerd  for  ti*c  dcra n 
dumping  mu*  m<  ludtng  the  availability 
of  ahen  .»uw  s  U  o*  ean  dumping  Where 
or  car  dumping  f  determined  to  b»  nef- 
i*v>a  i> .  I  hr  District  Engineer  w  ill,  to  the 
extent  /ra  »hh'  *pe< /fv  nis/x*al  sites  us¬ 
ing  Uu  recomnu  ndatc-ns  ol  the  Admjn- 
l.xtratoi  pursuant  to  So  turn  102<c»  of  the 
Act  Sec  40  Cl  It  r.irU  220  to  22D. 

«c*  F/*A  ;  cn»- n‘  If  tlu  Rc  jional  Ad- 
;rnii.s)ralor  !T*A.  ..du  es  the  Distil*  t 
Engineer  111  t  tin*  promised  dumping  will 
comply  w  (th  tire  <  niet  a  t hr  District  En¬ 
gineer  shall  4  uiuplete  his  evaluation  of 
the  SiTtion  10 1  applu  alion  under  thrs 
r*  gul  at  ion  wild  3  t  HR  Part*-  32<»  and  32a 
If  huwexer.  the  Regional  Artmin1\l?ator 
adv.  i-s  tne  Ihstrtct  Engineer  that  the 
liro,msrd  rtumpiru.  will  not  comply  with 
(he  C  i  Peru*  fhe  Ihstifct  Engineer  will 
pr»H'Ccd  rs  follow r 


ilt  Tlie  District  Engmeei  sJiall  ietcr- 
irnne  whether  there  is  an  econonurally 
feasible  alternative  method  or  site  avail¬ 
able  oUicr  than  the  proposed  occ-r:  dis¬ 
posal  site  If  there  are  other  feasible  ai- 
ternr.Hve  metiiods  or  sites  available  the 
District  Enguiecr  shall  evaluate  them  in 
accordance  with  33  Ck*R  Parts  323.  322. 
323.  325  and  this  regulation,  as  appro¬ 
priate. 

(2 1  If  the  District  Engineer  niEJes  a 
determination  that  there  is  no  econom¬ 
ically  feasible  alternative  method  or  site 
available,  he  shall  so  advise  the  Regional 
Administrator  of  his  intent  to  Lssje  the 
permit  setting  forth  his  reasons  for  su.h 
determination. 

•di  EPA  objection  If  the  Rational 
Administrator  advises,  witiiln  15  d<?ys  of 
(he  police  o!  the  intent  to  issue,  teat  he 
still  objects  to  the  issuance  of  the  per¬ 
mit  the  case  will  be  forwarded  to  the 
Chief  of  Engineers,  for  further  coordi¬ 
nation  with  the  Administrator.  EPA.  and 
decision  The  report  forwarding  the  case 
will  contain.  In  addition  to  the  ar^ lysis 
required  by  33  CFR  325  11.  an  anahus  of 
whctiicr  there  are  other  eronomK-elly 
feasible  methods  or  sites  available  to  dis¬ 
pose  of  the  dredged  material. 

'd  Chief  of  Engineers  reviru  The 
Chief  of  Engineers  shall  evaluate  the 
permit  application  and  make  a  dtrivion 
to  deny  the  rrrmif  oi  recommend  its  »r- 
suance  If  the  decision  of  the  Ch:ef  of 
Engineers  is  that  ocean  dumping  at  the 
proposed  disposal  site  is  requmd  be¬ 
cause  o?  the  unavailability  cf  economi¬ 
cally  feasible  alternatives,  he  shall  so 
cc  rtify  and  request  that  the  Secretary  of 
the  Army  seek  a  waiver  from  the  Ad¬ 
ministrator.  FPA.  of  the  Cntem  or  of 
the  cntieef  site  de*  rgnation  in  a^rord- 
anre  with  40  CFH  22C-  4 

ArrrifDis  A  —  Ueurc*i  ion  or  -*t  1«. 

hsn  OM  |)»nv  J*>«Mirs  tow  thi  I  i 
1  AVION  or  IlHHH.tJi  Ma  Tl  1  l  At  »Oi  IHF  1*1  «- 

fust  or  fluMriNi.  rr  I wm  CK-rAW  Wattss 
March  12  :*?3 

Mir'URnt  U>  lh<  Rii’I  rUv  vwvtro  U  tur  l»v 
So  Mnii  101  U<o  Mur  i  nr  I ‘rote*  in.',  lie 
»r.nrh  amt  Sannoanes  *  cf  lt»72  k*  Suit 
IUb2  i’lio  h  92  .*»■♦?  I  I  rr «  1>1  •v-Hi.  i..»  !*.< 
C*l»lef  of  Ei i finer'1'  an'1  la*  .tolhori.  <-d  ro|.fr 
•curnflres  In  lasur  *>r  <tr;»)  prrrr>»i>  a/ltr 
t»«‘llrc  ami  opport  a*.»t  \  hr  piMli  lifWMn,  * 
lor  'Ii-  i i  *i  c  !  <'.rr>5,  i-c:  r  **r n.»; 
fm  i»»e  purpose  *•!  Uantpin^  U  in  t»«  r^r-.  »r- 
t«r*  The  ChUt  ol  Kn.'lnerrs  »nd  f»h  i  -  Una- 
l^.e»i  r«  pre^entaiivf*  kliaU.  In  exrrchug  ni'h 
aotloriiy  evahialr  Ur  unp.tr’.  i>i  ur  j»r 

ihitnpmu  «>n  U.«  p.a.Ur  Ha«-*  :  Nn 
permit  •.hell  be  u«  <1  uni.  •*.  *  itr’eru  .  u 
ia  tnadr  ihwt  the  pr>*p**s-rt  il  impa  ,•  t  ,  n  »t 
anrr;.vouablv  deyr«<tr  nr  rndanert  r.  ffXti 
Itrallh  wrlfare  or  mnt-nltir*.  nr  ihe  narinr 
rmlroumrtil  noloi:K»i  spi.  m-..  cr  n  a  u  ir 
laUll*  •>  lit  ni.il.  i.»jj  U»i'  detc*’ ir  .’mu 
tl.n.e  i  riteriw  h»r  *x  mn  dumping  r  *  Ah»d 
b\  1  he  ArtmlruMfRUa  nf  the  Knvlfo*  “irtit  il 
rr.iU*rtion  Agency  purwuwnl  in  SecJ  t:  102 
1*1  ol  Che  Wl*'T»e  Ac  l  which  rclwtr  in  the 
rflt  i  Is  .»(  IhC  pf. -posed  dornplM^  Ah  A  :»r  wp 
plied  In  ftUtli'U  it  luv  <!  upon  un 
of  the  potential  efTecl  «hl<h  I  prm,  .  drnUl 
will  have  on  navigation  rcotvnmlc  a  .3  111- 
Uu»lr*al  developmeul  arM  foreign  -  1  rto- 
inrstlc  ronuurrte  of  thr  t'nitrd  I*U  *»  tt.w 
Chief  of  Engineer*  or  hiw  •uth'rrtred  repre- 
sruLaiive*.  In  evaluating  ihr  perm.:  aj  ,  U- 
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cation,  ahall  make  an  Independent  determi¬ 
nation  as  to  the  need  for  the  dumping,  other 
po&Mble  methods  cf  disposal,  and  appropri¬ 
ate  locations  for  the  dumping.  In  consider¬ 
ing  appropriate  disposal  sites,  recommended 
sites  designated  by  the  Administrator  of  the 
Environmental  Protect  or.  Agency  pursuant 
to  Section  \C2tc)  cf  the  above  Act  will  be 
utilized  to  the  extent  feasible  Prior  to  issuing 
»ny  permit  the  Chief  of  Engineers  or  hli 
authorized  represent atl  e*  shall  first  notify 
the  Administrator  of  the  Environmental 
Protection  Agency  or  h  s  authorized  repre¬ 
sentative  rf  his  Int'iitl'n  to  do  so  III  any 
case  in  which  the  Administrator  or  his  au¬ 
thorized  reprcsrnMUv  •  'Msvree*,  with  the 
determination  of  the  Chief  of  Fnrineers  or 
his  nut  horded  rrnrrs‘*n*'\l‘ve  ns  to  compli¬ 
ance  with  the  criteria  rs*i*>l‘shcl  pursuant 
to  Section  1021a)  of  the  rbove  Act  relating 
to  the  c fleets  of  the  «'uti*«*lsin  fr  ^  till  the  rc- 
trlctions  estabi  she  *  pursuant  to  Section 
102(c)  of  the  above  Ac!  relating  to  critical 
areas,  the  determination  of  the  Administra¬ 
tor  or  his  author*  representative  shall 
prevail,  ff.  lit  any  sti-h  case  the  Chief  of 
Engineers  or  his  D  rector  f  Civil  Worl  s  finds 
that,  in  the  disposition  of  dredeed  material, 
there  Is  no  eeonom'riltY  feasible  method  or 
site  available  other  than  a  dumping  site  the 
utilization  of  wh'rh  vvouUI  result  In  non- 
compliance  with  su~h  crCrrla  cr  restrictions, 
he  shall  so  certify  and  ra  west  that  I  seek  a 
wal-er  from  the  Admlnt«»rator  of  the  Envi¬ 
ronmental  Protection  A  oicy  of  the  specific 
requirements  involved  Pniess  the  Adminis¬ 
trator  of  the  Fm  ronnrntHl  Protect -on 
Agency  grants  a  waiver  !h«*  CJdef  of  Knri- 
neers  or  Ms  authorl"**  r^pirsentatives  shall 
not  Issue  a  permit  whir*'  »loes  not  cotnplv 
with  such  criteria  an  1  restrictions  The  per¬ 
mits  so  granted  mav  be  ma^e  subject  to  Mich 
special  conditions  as  the  Ch‘el  of  Engineers 
or  his  authorized  representatives  may  con¬ 
sider  necessary  In  order  to  effect  the  pur¬ 
poses  of  the  ab->ve  Act  other  pertinent  laws, 
and  any  applicable  memoranda  of  under¬ 
standing  between  the  Secretary  of  the  Army 
and  the  heads  of  other  governmental 
agencies 

The  Chief  of  Engineers  and  his  authorized 
representative  shall  exercise  the  authority 
hereby  delegated  subject  to  such  condition-, 
aa  I  or  my  authorized  representative  may 
from  time  to  time  Impose. 

K  f  n  n i.'T 1 1  E.  BrLit «». 

Acting  Seerlnry  of  the  Army 


FART  325—  PROCESSING  OF  DEPART¬ 
MENT  OF  THE  ARMY  PERMITS 

Sec 

325  I  Applications  lor  permits 
325.3  Processing  of  applications. 

325  3  Public  notice 
325  4  Fnttiomnental  Impact  statement 
325  5  Forms  of  authorization 
325  6  miration  ol  antlmrlrattona 
3257  Modirieatlon,  suspension,  or  revocr.- 
tton  of  authorl7.sttona. 

325  8  Authority  to  issue  or  deny  antlioil- 
ratlons 

335  a  Supervision  and  enforcement. 

325  to  Publicity 
325  1 1  Reports 
Appendix  A--Prrmlt  Form 
Appendix  B  Army/lnierlor  Memorandum 
of  Understanding 

AuTiioxrrT  33  U  S  C  401  et  »eq.  33  U  3  C. 
1344  33  U  SC  1413 

S  325.1  Applications  fur  permits. 

(ft)  General.  The  processing  proce¬ 
dures  of  this  regulation  (Part  325)  apply 


to  any  form  of  Department  of  the  Army 
permit.  Special  procedures  and  addi¬ 
tional  Information  are  contained  in  Paris 
320  through  324  This  Pint  Is  arranged 
In  the  basic  timing  sentience  used  by  the 
Corps  of  Engineers  in  processing  Depart¬ 
ment  of  the  Army  permiis. 

ibi  Application  form  Any  person  pro¬ 
posing  to  undertake  any  activity  requir¬ 
ing  Department  of  the  Army  authorisa¬ 
tion  as  specified  in  33  I'l  l!  321  -324  must 
apply  for  a  permit  to  lb?  Distiirt  Engi¬ 
neer  in  charge  of  lb~  District  where  the 
proiHvu  ;l  activity  is  lo  lie  iwi  farmed.  Ap¬ 
plication:  for  pinniis  must  he  prepared 
in  aceordanre  with  instill.  tears  in  Enei- 
neer  Piiiiphlrt  114)21.  "A  Guide  for 
Applieanl-s."  iilili/.in,".  Die  piesrribed  ap¬ 
plication  form  il'M'i  l-.-.rm  4345)  The 
Igiiii  and  pampli'et  may  be  obtained 
from  the  District  En-inccr  having  juris- 
ilietmn  over  Hie  v  atei  vny  in  v.lpcli  tfie 
proposed  aelivily  will  he  It, rated  Loral 
variations  of  thy  iipphcatien  form  for 
pm  poses  of  farilifalmg  rooidmation 
with  Stale  and  local  agencies  may  be 
used 

ici  content  o/  ripphr/ifimc  (li  Gen¬ 
erally.  (lie  npphealion  mil  t  Itu hide  a 
complete  description  of  the  proposed 
aelivily  including  necessary  drawings, 
•skeldies  or  plans,  liie  Imalion.  purpose 
and  intended  use  of  the  proposed  activ¬ 
ity:  scheduling  of  the  aelivily.  the  names 
and.  addresses  of  adumiitig  piopcrty 
owneis  the  lor  a  tiop  ami  dimensions  of 
adjacent  structures;  and  Ibe  appiovals 
reipured  hv  other  Kcueral.  inlcrstaic. 
Si.ale  or  local  agencies  for  the  work,  in- 
i  ludim;  all  approvals  rcccned  or  denials 
alicady  made. 

<21  If  Ibe  aelivily  involves  dredging  m 
wallers  of  the  United  Slates,  me  applica¬ 
tion  must  include  a  description  ol  the 
type,  eon: position  and  quantity  of  the 
material  to  he  dredged,  the  method  of 
dredging,  ami  the  site  and  plans  for  dis¬ 
posal  cf  the  dredged  material. 

<31  If  the  activity  includes  Die  dis¬ 
charge  of  dredged  cr  Till  malenal  in  th* 
waters  of  the  United  Riaies  oi  the  trans¬ 
portation  i'!  ilmiged  inolerial  for  the 
purpose  ol  dumping  d  in  ocean  waters, 
the  application  mu:  t  metude  the  sourre 
of  llu*  material,  a  description  of  the 
type,  compos  .lion  and  quantity  of  the 
mafeiiiil;  the  imthod  of  transporta¬ 
tion  and  disposal  ol  the  material; 
and  the  lo-alion  of  the  disposal 
site  (Her  Part  324  lor  addilional  mlor- 
maliun  requirements  <>n  ocean  dumping 
applications  I  (  er lifrcation  umler  Sec¬ 
tion  Iflf  ol  the  .Federal  Wnt.r  Pollution 
4'onlrul  Act  is  rrquurd  for  such  dis¬ 
charges  into  water:,  of  the  United  Slates. 

<4<  If  the  activity  includes  (he  con¬ 
struction  of  a  lill  or  pile  or  float-sup- 
porled  plalioim.  the  proirrt  diva  i iplion 
must  include  the  ire  and  specific  struc¬ 
tures  to  !>c  erected  an  the  fill  or  platform. 

fill  Ailililimutl  inini  nirthnii  In  addi¬ 
tion  lo  the  information  Indicated  in  sub- 
paragispn  <c>  above,  the  applicant  will 
he  required  hr  furnish  such  additional  in¬ 
formation  as  Inc  District  Engineer  may 
derm  nrrcs'-irv  to  assist  him  in  his 
evaluation  of  the  application  Such 
addilional  information  may  Include 


environment:!!  data  and  Information  on 
alicrnale  mclhotls  and  sites,  ns  may  he 
n<  i  cssary  lor  the  picpaiation  ol  the  En- 
viroimicnlal  Assessment  or  Environmen¬ 
tal  Impact  Statement  <sce  5  325  4). 

ici  Swnnturc  ol  application  The  ap¬ 
plication  must  be  signed  by  the  person 
who  desires  to  undertake  <he  propo  ed 
activity,  however,  the  application  may 
he  signed  h.v  a  duly  authorized  agent  if 
accompanied  by  a  .statement  by  that  per¬ 
son  designating  the  agent  and  agreeing 
to  furnish,  upon  request,  supplemental 
nilormation  in  support  of  the  applica¬ 
tion  In  either  case,  the  signature  of  the 
applicant  will  be  understood  to  be  on  af¬ 
firmation  Dial  he  possesses  the  authority 
lo  undertake  the  aelivily  proposed  in  lus 
application,  except  where  the  lands  are 
under  the  control  of  the  Corps  of  Engi¬ 
neers,  in  Hindi  cases  the  District  Engi¬ 
neer  will  coordinate  the  transfer  of  the 
real  estate  and  the  permit  action  When 
(lie  application  is  submitted  by  an  agent, 
the  application  may  include  the  activity 
o(  more  than  one  owner  provided  the 
charaetei  of  Die  activity  of  each  owner  is 
similar  and  in  the  same  keneral  area. 

<l>  Fees  Fees  arc  required  for  permit 
applications  under  Section  404  of  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972.  Section  103  ol  the 
Marine  Protection.  Research  and  Sanc¬ 
tuaries  Act  ol  1972.  as  amended,  and 
Sections  9  and  10  of  the  River  and  Har¬ 
bor  Art  of  1899  A  fee  of  $100  00  will  be 
<  hargerl  when  the  planned  or  ultimate 
purpose  ol  the  project  is  rrmmcmal  or 
Industrie. j  in  nature  and  Is  In  support  ol 
operations  that  charge  lor  the  produc¬ 
tion,  distribution  or  sale  of  goods  or  serv¬ 
ices.  A  $10  00  fee  will  be  rharged  for 
permit  applications  when  the  work  is 
non -commercial  in  nature  and  provides 
personal  benefits  that  have  no  connec¬ 
tion  with  a  commercial  enterprise  The 
final  decision  as  to  basis  for  lee  (cominer- 
rial  vs  non-rommcrctal)  sliall  be  solely 
the  responsibility  of  the  District  Engi¬ 
neer  No  lee  will  be  chv-god  il  the  appli¬ 
cant  withdraws  his  application  at  any 
time  prior  to  issuance  of  ihr  permit  and 
or  if  his  application  is  denied  Collection 
of  the  fee  w  ill  be  deterred  until  thr  appli¬ 
cant  is  notified  bv  the  District  Engineer 
that  a  pubhr  interest  review  has  been 
completed  and  that  the  proposed  activity 
has  been  determined  to  be  In  thr  public 
irtercst  Upon  rerelpt  of  this  notification 
the  applicant  will  forward  a  check  or 
money  order  to  the  District  Engineer, 
made  payable  to  the  Treasurer  of  the 
United  Si. lies  The  |»’irnit  will  then  he 
is  ued  upon  receipt  ol  the  application 
Ice  Multiple  fees  arc  not  lo  be  charged 
II  more  than  one  lnw<  ir.  applicable  Anv 
modification  significant  enough  lo  re¬ 
quire  a  permit  will  also  requirr  a  lee  No 
(cc  will  be  assessed  when  a  permit  is 
tianslerreil  Irotn  one  property  owner  to 
another  No  fees  will  be  charged  lor  time 
extensions  or  general  permits  Agencies 
or  instrumental. tics  of  Federal.  Slate  or 
local  governments  will  not  be  required 
to  pay  any  fee  In  connection  with  Die 
application:-  lor  permits  ThL>  (re  struc¬ 
ture  will  be  renewed  from  time  to  time. 
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|  325-2  i'rottKMtix  of  application*.. 

(a)  Standard  procedure*,  ill  Winn 
an  application  for  a  permit  is  received, 
the  District  Engineer  shall  immediately 
assign  it  a  number  tor  identification, 
acknowledge  receipt  thereof,  end  advise 
the  applicant  of  the  number  assigned  to 
it.  He  shall  review  the  application  lor 
completeness,  and  obtain  from  the  ap¬ 
plicant  any  additional  Information  he 
deems  necessary  for  further  procissuig. 

>2)  When  all  required  information  has 
been  provided,  the  District  Engineer  will 
issue  a  public  notice  as  described  in 
5  326.3.  below,  unless  rpeciiically  c.\- 
empted  by  other  provisions  of  tins  regu¬ 
lation. 

13)  The  District  Engineer  .hall  con¬ 
sider  all  comments  received  m  icspo'irc 
to  the  public  notice  isoc  {  325.3*  in  his 
subsequent  actions  oil  the  pci  Mil  appli¬ 
cation  Receipt  ol  the  comment-,  will  lx 
acknowledged  and  they  will  be  made  a 
part  of  the  official  file  on  the  applica¬ 
tion  Comments  received  as  foim  tetters 
or  petitions  may  be  acknowledged  as  a 
group  to  the  person  or  organisation  n- 
sponsiblc  lor  the  form  letter  or  petition. 
If  comments  relate  to  matters  within 
tl re  special  expertise  e*i  another  I-edcial 
agency,  the  District  Enguiccr  may  seek 
the  adnre  of  tliat  agency.  The  applicant 
must  be  given  the  opportunity  to  fuiiu-.h 
the  District  Engineer  his  piojiosod  icso- 
lution  or  rebuttal  to  ail  objections  lr.«n 
Government  agencies  and  other  substan¬ 
tive  adverse  comments  bcfoie  ilual  deci¬ 
sion  will  be  made  on  tlie  application. 

(4i  The  Dislrict  Engineer  .shall  pre¬ 
pare  an  Environmental  Assessment  on  all 
applications  The  Environmental  Assess¬ 
ment  sliall  be  dated,  signed,  uml  placed 
in  the  rerord  and  shal!  include  the  ex¬ 
pected  ei  iv  iron  mental  impart'  of  'lie  pio- 
posal  Where  the  Uistircl  Engineer  has 
delegated  authority  to  t»p,n  permits  for 
and  in  his  behult.  he  may  similarly  dele¬ 
gate  the  signing  of  the  Environmental 
Assessment.  In  those  cases  requirinr  an 
Environmental  Impact  Statement  if-.fS*. 
the  draft  EIS  may  serve  as  tin  Environ¬ 
mental  Assessment.  Where  an  EJS  is  not 
prepared,  the  Environment.-.!  Assrsxnu  i-l 
will  include  a  statement  linit  the  d-rue-ii 
i  tne  apphraMon  is  not  a  major  Federal 
a*  tion  sirmficai'tly  affecting  the  quality 
of  tlie  human  environment. 

ij *  The  District  Engineei  .  ImlJ  also 
i  .  aluate  the  promised  applir.'i*..*>M  In  «;••- 
teMinne  tlie  need  for  a  public  in.-aring 
pursuant  to  33  CER  Part  327. 

id*  After  all  above  actions  haw  !*c.n 
completed.  Hit  District  Engino  r  will  Je- 
leindne  m  in  •  nrdance  willi  llie  record 
and  aiijdir.iblr  rr  ul.Umns  wlnibci  (.r 
rot  the  jxi  mil  sliouid  Ire  is-  ucd  1  It.  slutil 
I  :  -  pare  a  hiiumgs  of  l  aci  on  all  -ippli- 
i  .itions  to  supiro.  t  Ins  determination  1  ne 
Findings  ol  K*wl  snail  include  tin  Ih*.- 
tr *ct  Engineers  views  on  the  proiMtlile 
chert  ol  the  piopo-cd  woiit  on  ih-.-  pilLhr 
intc.c't  in  -fiii.'iiii;  ci.nlolpiilv  uiiii  il.c 

riildelmi  i  jhlislirtl  lor  the  rlr  cii-igr  of 
■  '  -  lg>  ,1  ,  t  '  I!  malmal  l.>  v. -il ■  .  I  lire 
UrJSl.llc!  40  Cl  It  I’nt  23-1-  «.i  w  dll 
c  erden*  lor  dumping  of  .lirdm! 
in., ten  .  •  ,.p  wafer.'  ■  4')  Cl  Ports 

2,'q  lo  22'* •  il  applicable,  and  < rno- 


W>til«l 


Ciusinps  of  the  District  E.-igin-cr  'J'iie 
Findings  of  Fact  shall  be  dated,  signed, 
and  included  In  the  record  prior  to  final 
action  on  the  application  Where  the  Dis - 
trict  Engineer  has  delegati-d  authority  lo 
sign  pennies  for  end  tit  his  behalf  he 
may  .similarly  delegate  the  signing  of  the 
Findings  of  Fact.  If  a  permit  is  war¬ 
ranted  the  Du  ti  iet  Engineer  will  df  tei  - 
mine  the  conditions  and  duration  which 
should  Ir  iivorporati-d  into  the  permit. 
In  accordance  ;th  tlie  Hiithnntics  -.free  i- 
iicil  hi  I  323  H.  the  T >ist i  n't  Engine*-.-  will 
lake  fui-*l  actum  nr  for  *  aid  tire  applica¬ 
tion  with  jl;  pcilm  -'il  ci  innicuts.  rc< - 
c.i'ii:  ai.d  ..(pill  -..  ni.-biumi:  the  iinal 
Fmuoiunci.l.  I  Jmr.iit  Sl.-iU-.iient.  if 
|>!'(ps;.>rj.  thill. a  ll  mill' I.Cfs  1 O  1 1 1C  IlfilC  1  ll 
uuthoriigii  to  in  're  tne  final  decision. 
Tlie  report  forwarding  l  it-  appniaiioii 
for  doctsioii  a  ill  be  in  the  format  pre- 
rcr.Lcd  ip  $  32  -  1  f  Notice  that  the  appli- 
eidlon  luii.  been  lorvnrdcd  to  higher 
lic.'idquariiTS  -a.);  be  furnished  tlie  appli 
cant  and  to  .-’ll.  I  cdeial  ag'-pi  v  expiess- 
ing  a.i  iul i  i in  Ih"  application  Such 
notice  shall  cot  divulge  ll.e  District 
Engineer*  i;c.upiin  n.l.iliont.  In  those 
cases  wncic  the  .'.pphialiori  is  forwarded 
fin  de'u.vrin  In  the  format  prescribed  in 
5  325.11.  the  teixiil  *v  lil  serve  as  the  Find  - 
iiigs  of  Each 

(h  11  t!o-  final  dm.  ion  is  to  deny  the 
pcnntl.  ilie  applicant  will  be  advi  .cd  :n 
writing  of  llie  lias. in  lor  denial  If  ll.e 
final  deci-.ion  i.  i  >  the  permit,  tne 

issuing  nRiciM  wi’i  forward  twoeop'cs  or 
tlie.  ur.iit  per  mil  to  the  applicnut  for 
MgliatWi  aaccptiuc  the  i-mditions  o!  the 
permit  in  c  .ippluaiH  a  ill  reluin  both 
signed  i  oi  Us  to  the  .soiling  official  w’uo 
than  signs  and  dole,  'he  permit  The  i>ci  - 
nm  is  mil  v.iiid  until  signed  by  iJip  issu¬ 
ing  ollitial  l-i*  a!  action  on  the  permit 
iipphciilion  is  tin-  signature  on  the  letter 
notifying  the  applicant  of  the  denial  of 
his  application  or  signal  lire  ol  On*  Issu¬ 
ing  oflirial  on  Hu-  autiu.i  u-.liig  document. 

ifii  Ti  c  Pistiic!  Engineer  will  publish 
monthly  r.  list  of  pcrir.it-  issued  or  denied 
dti»-!iif!  the  r.ievions  tn.irrri  The  hst  will 
ulrntUy  ciu-li  r.i  i-.on  by  piiolir  notice 
number  101*1’-;  *>f  uii|i|ir»iH.  til  l  bn'l 
description  of  acl.-viie  boohed  Tins  11  1 
will  be  distributed  tu  all  pci-suns  olio  ic- 
reivr-1  an.  ol  the  puhhe  iuiIum  h-ted 

(|Ii  If  tin*  apphcntit  fails  to  rc-pond 
within  4.)  days  to  any  request  or  inquiry 
of  the  Ihsl  in  I  Ei*  -  nicer,  (lie  District 
Engineer  amv  odvp  -  the  applicant  by 
cirtificd  leth-r  that  bis  application  -.rill 

be  considered  a  -  lir.v  ng  b--ei;  willidiawn 
unli-s  Ibe  a**|Hi.-at.'.  responds  tben'o 
within  liurty  davs  ol  I  he  daw  ol  tlie 
Id  ter 

(In  I'lpced;.  .  -  for  pu/i  irli/i.f  /  *.  ,)*■-  c»/ 
Ja-fi.li:  si  f  aul  ..in-.  (1*  If  lie;  li.*trirl 

Engineer  dileri.ii.i--s  (li.vt  v.atei  t,  i.ildy 
icrliliie.lu.il  loi  l.'ie  pre.-vo-cd  arlivitv  is 

PC.  CM 3 IT  Ullll- I  till  provisions  cl  the 

Kc-iera)  Walt  1  P.  hut  |..p  f’outrol  Act  l-c 
-  f.a ;  a  i.'.ilily  'lie  up,*;  a.;-.'  end  oblai:. 
troiu  him  cil'ar  the  aigiropriatc  rcrtill- 

I.  1* cm  **•  1  iiipy  o'  Ins  appl'calinii  lor 
Mali  I  e,  (dll  .111011  'flic  Dilnet  l'ncincel 

II.  a,  i-soc  Hu  ;,ul. ur  nmicr  ol  the  appl.- 
i..lwii  ri -111 1 1 .  with  tin  *  til  v  li.g  agency 
il  .-urai.g.iiiciil-  lor  .lurli  joint  nutiies 


aiciviM.  voi  4j  no  n**.-iui>p»v  nur 


have  been  approved  by  the  Division 
Engineer.  When  the  activity  may  a  diet 
the  waters  of  another  State,  a  ropy  of 
the  certification  will  be  forwarded  In  -j.c 
Regional  Administrator  of  EPA  who  she..: 
dclrinnne  il  the  proposed  activity  nu; 
affect  the  quality  of  tlie  waters  of  ar. , 
Sinle  or  Elates  other  than  th»  Slate  in 
which  the  work  is  to  be  performed  If  he 
needs  supplemental  information  in  order 
In  makr  Hus  determination,  the  Regional 
Administrator  may  request  il  from  Uie 
Pi-trict  Engineer  who  shall  obtain  it 
fioin  the  applicant  ar.ri  forward  it  to  the 
Regional  Administrator  The  Urging- : 
Adnimeiiictur  sliall  within  Unity  clays 
of  receipt  nf  the  application,  rci  Hfiration 
and  r.iin.-ilemertal  infornialioi-  no-,;-\ 
Ui-  afieetrd  Slate,  tlx-  District  Engincir. 
and  the  aiiplicant  in  the  event  such  a 
second  Stale  ru*  be  affected  Tlie  i:-t- 
oii'f  State  then  lias  sixty  da*.s  to  .id w  e 
ti  c  I n.;t > i<  t  Engineer  that  it  objects  to 
Die  issue :.re  cl  Uie  permit  on  the  bas-s 
of  tlie  effect  mi  the  quality  of  its  waters 
and  to  requr-t  a  healing  No  au'.horiza- 
tion  will  be  granted  until  required  rer..- 
ficnlioii  lias  been  obtained  or  ha-s  been 
waived.  Waiver  is  deemed  to  occur  if  L-.e 
cei tilling  agency  fails  or  refuses  to  act 
cm  a  request  for  certification  within  a 
reasonable  period  of  time  after  reeeini  of 
such  request  Tlie  request  for  certification 
must  be  made  in  accordance  with  :ce 
regulations  of  the  certifying  agency  In 
de  in  'inning  whether  or  not  •■waiver 
P*  iind  has  commenced,  the  Dudr-et 
Engineei  will  verily  that  tlie  certify.—,* 
a-Tcncy  has  recciveil  a  valid  request  for 
eerufirati*'i'  Three  months  shall  rc.n- 
rratiy  be  considered  to  be  a  reasnnaole 
period  of  lime  If.  however,  special 
cucumstanees  idcntifit-d  by  the  Di  tr.ct 
F.r:giiiot-r  require  that  action  on  an 
application  be  taken  within  a  more 
limited  period  of  lime,  the  District 
Engilierr  shall  determine  a  reasonable 
lesser  period  of  tune,  advise  the  certify¬ 
ing  agency  of  the  need  ici  action  h;  a 
p.siiicutar  date  and  that,  if  ccrtifical. m 
is  n.it  received  by  that  bate  it  w  ill  re¬ 
considered  that  the  requirement  for 
certification  has  been  waived  Suiula-lv 
if  If  appears  lhat  ciuumstanres  gjy 
re.’  suitably  inquire  a  pciiod  0!  lime 
longer  lhar.  three  months,  thr  Divtr.ct 
Engiiieer  may  attend  Inc  eeitifvmg 
agenry  up  to  one  year  to  provide  the  re- 
qubed  rertifiealiun  before  detennin  ag 
til'll  a  waiver  lias  occurred  Disti.nt 
Kngiiiect s  sb ’ll  < h. rk  uilb  tfie  reilif.i.ng 
agency  .it  tlie  end  ol  the  allotted  inr-ed 
of  time  lelmo  nett  naming  tliat  a  w*  tr 
has  ori  in  red 

*2.i  II  Uie  proposed  urtivlv  is  t/  be 
undri  taken  in  a  Shite  o|s-n.tPui  >..  -  1 
.1  ".i-i-  '.vi  7. ’n-  in  in..i  oinrnt  pior-.m 
appro’i-ii  |,v  il,r  Sniel.iry  nf  C'omui. .  <  e 
piiisuanl  to  the  Foasial  7.otic  Man.  e- 
nirnt  Act  'see  33  CTK  3203-bi*  air 
L'l.'fi  *.  f  E.iginecr  shall  proven!  as 
leiiovv  s 

Mi  f i  the  applu  ant  1  -  a  r* urr at  nr.,  v 

and  the  appheahon  niv.ihe*  a  Fed  -  il 
arti.ny  m  or  *fle.  llrig  the  cm  LJ  r  ir 
01  a  lVutial  dcvclopmnn  p-ojeel  in  ;.ie 
eoi'lal  zo:n.  Uie  Didrai  fi q  meet  .*  - .. Jl 
foi  u. 11 .1  a  <r*ry  of  the  puiiht  ii-vm,  .  pi 
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the  agency  ol  the  State  responsible  for 
reviewing  the  consistency  of  Federal 
activities.  Hie  Federal  agency  applicant 
shall  be  responsible  for  complying  with 
the  Coastal  Zone  Management  Act's 
directives  for  ensuring  that  Federal 
agency  activities  are  undertaken  in  u 
manner  which  Is  consistent,  lo  Mio 
maximum  extent  practicable,  with  ap¬ 
proved  coastal  rone  mwiuitrinenl  i  rn- 
gianis  iScc  15  Cl  R  Fail  MO)  If  the 
State  coastal  zone  agency  obiects  to  Lin 
proposed  Federal  aclivitv  on  ttic  bast  ,  ot 
its  inconsistency  with  the  Stale's  un¬ 
proved  coastal  7011c  m tuagenp nt  pio- 
gram.  the  District  Engineer  ri.  ill  nut 
make  a  final  dccis  on  mi  1  lie  npp!r..i  on 
until  the  disagreeing  parlies  have  li..d  .111 
opporiunitv  to  utilize  (he  |i:\»cc;l  uvs 
specified  by  the  Cows'. el  Zone  Manage¬ 
ment  Act  for  resoliing  ruth  disagree¬ 
ments. 

(Ill  If  the  applicant  is  not  a  Feder  t 
agency  and  the  a-  •  h-alion  involves  an 
activity  afTcctlnc  the  roislal  your  tiic 
District  Engineer  shall  octain  from  flic 
applic  ht  a  certin-iMon  that  liis  pro¬ 
posed  activity  comnli's  vith  and  will  be 
conducted  In  .a  manner  that  is  consisl- 
ent  with  the  approved  State  coastal  zone 
management  progrim  tlpon  roepil  of 
the  certification  Ih"  District  Fir  m 
will  forward  a  cony  o'  the  puelic  none- 
(which  will  include  ihc  applicant  t  -r  - 
tifiention  statement1  lo  the  S'ut.'X  0  t  il 
zone  agenry  and  renu. si  Its  r. incur¬ 
rence  or  objection  H.eDisUul  Enginee: 
cm  issue  the  puhhc  nnlire  ot  (he  appli¬ 
cation  jointly  with  the  State  egen.-v  if 
arrangements  for  such  joint  nc.lic'- 
have  been  approved  by  the  Division  i  n 
gmeer  If  tlie  State  agency  nbierls  lo 
the  cerlificatuin  or  issues  a  decision  in¬ 
dicating  that  the  proposed  aetivilv  re¬ 
quires  further  review,  the  Uolrict  En¬ 
gineer  shall  not  Issue  Ihc  permit  until 
the  State  concurs  with  the  ceilifiration 
statement  or  the  Secretary  vif  Commerce 
determines  Uiat  the  proposed  activity  is 
consistent  with  the  purposes  <>f  Ihc 
Coastal  Zone  Management  Act  or  is  tin  - 
essary  111  the  Interest  of  national  :.e  u- 
rity.  If  the  State  uai  nry  tans  to  1  on- 
cur  or  object  to  a  c  m  Pic  tmii  s'  t  •- 
inent  within  six  months  of  the  .Stale 
agency's  rccciot  ot  the  « ei  tilicaiion 
statement.  State  agmey  ccncui  retire 
with  the  certification  statement  shall  he 
conclusively  presumed 

(3>  If  the  proposed  activity  involves 
any  proiiertv  listed  01  eligible  lor  list¬ 
ing  In  the  National  Heei.ster  ot  Histone 
Places  (which  is  pubic hrd  in  iistntirclc 
111  the  Frotxai.  Hrrram  -nnually  10 
February  with  addend  1  published  e aefi 
niomhi,  the  Dl-triel  I  in  men  w'll  nr.i 
ntil  in  accordance  with  33  (.'l  it  Part 
305 

<  4  >  If  the  pro|iosrd  activity  const.  Is 
of  Ihe  dicdr'ng  of  an  acre- s  rlianncl 
nnd.or  berthing  (snltiv  assorlat-'d  with 
an  authorised  Fnler’l  navigation  proi- 
cet.  the  arll.ltv  will  hr  included  in  the 
planning  and  ronrriimllon  ot  the  (rn 
structlon  or  maintenance  ot  Ihe  t-c.l- 
eral  project  lo  the  muslimim  extent  fea¬ 
sible  Separate  notice,  healing,  and  En¬ 


vironmental  Impact  Statement  will  not 
he  1  control  for  arth/ilier  so  Included  and 
coordinated,  and  the  pi.hlie  notice  Is¬ 
sued  by  the  District  Engineer  for  these 
Federal  and  associated  non -Federal  ac¬ 
tivities  w  ill  lie  the  not  ire  of  intent  to  Is¬ 
sue  permits  lor  those  included  non-Fcd- 
erni  diedi.iiiR  activities.  The  decision 
whether  to  issue  or  deny  such  a  permit 
will  hr  eonsi-.lcpt  with  Hie  elerisnn  rn 
tlie  l-Vd.-r  I  proiert  irnl-ss  ;pe-ial  con- 
sal.-i  rtoins  applicahle  10  the  proposed 
a-finiv  arc  i.i'.-iilP-ccl  <S  e  1 .1  J‘.’  *)  1  a )  ) 

< f>  <  Copies  of  pcrniilr.  evil!  he  furnished 
in  cl);- 1  a,  c  ut  ic  .  1::  appropriate  rases  as 
fol'ol.S 

if  It  die  ac  iiniy  ini  .'lu-s  the  con¬ 
sult,  tmn  01  sti ncdiirt.-.  co'  crtilU-iil  is¬ 
lands  on  ihc  o.it  -r  io*:(t:i«'H  I  shelf,  (o 
ll.e  Dun-tor  Ilcicii  i'  Mapp’ii;;  A  gurry, 
li  lirocr.iphi.  Cutler  W  :-hini;lcn.  DC 
i.apa  AU'-rdi'-n.  Code  Nol2  .titd  tc>  the 
Duel  1C  1.  Nui.ioiiui  CJea.l  Survey,  NOA/i. 
De[..ic  iio.nt  of  Commerce.  Rockville, 
Man  laud  ’o'*  1  ’ 

ui*  if  the  ..-liiuv  iiiv.-hcs  1 1  *e  cori- 
:.ii"i-lioi.  ■  :  si  1  lie  In  r<  i  lo  cnh.aii  e  fish 
p'ona.r I..11  ifils  h  yens' '  alone  the 
coast.,  of  flic-  United  ih  Us.  to  Defense 
M  ipping  •ilvucv.  11}  hiiprupliic  Center 
and  N  ..iial  tic  on  Survey  :.s  in  >  1 1 . 

:  ui’. c  .-.  cl  to  1 1  il  Dirccloi.  Ollice  ot 
Mai. ue  ilk'i;  I  Fisheries  National 

i,'P<  n  es  .Service.  Washington. 

1  '  .  h  .1 

if"  <f  t.  c  a'tisny  nno'vts  the  erec¬ 
tion  o(  an  aciial  transmi.':  imi  line  across 
a  U  P  la  l  ie  iv.-tcr  of  die  United  Slates. 

Ilia  , 'T-nor  Nuti.ui.il  Ore  p  Survey. 
.«nAA.  Depaitmcnt  of  Commerce.  Rock¬ 
ville.  '.laic land  20P5?.  lefii.nrc  C322 
iiv  If  the  activity  is  listed  in  suhpaia- 
;:ianhs  n*.  uii  or  (in*,  above,  or  in¬ 
voices  the  transput  1  lion  of  dredged 
1nulc11.il  loi  tlie  purpose  ol  dumping  it 
in  ocean  waters,  la  tlie  aupiopuate  Dis¬ 
trict  (.  mim.inder.  US  Coast  (luard 
c>  >  fmerpenc  1/  proc  a/ur  c  An  'emer¬ 
gen  y"  is  a  situation  which  would  result 
in  an  ■.ii.'-crpi  ibk  I1.1z.ard  to  Ido  or 
scv.ir  lo  s  cl  piopcit'-  il  collective  ac¬ 
tion  1 1  out  me  a  pci  out  is  not  unde  1  taken 
within  a  lent  pm  hr!  less  than  Ihc 
name  d  time  needed  lo  pio  c*  .  the  ap- 
plic  alh  11  unite'  irquued  preu  rdui as  In 
suc  h  cases  Ihe  t  list  net  Fnr.m.cr  w  ill  ex¬ 
plain  Inc  cm  oipsl  uii'c  . .  locoinincnd 

MK-ri  .1  1  1  ot  edm  e  .  m  w  1  il  nig  lo  the  (  hief 
of  Ko.'.inc  ci  s.  ATTN  DAMN  CWO  NT. 
'Ihe  duel  o!  l-'w.piu  cis.  upon  1  oo-ailla- 
1 1011  wild  liif-  be  ai»  I  iiv  id  Itie  Armv  or 
his  ,nilhmi  rd  ici.ie-rnl jl.vc.  will  iji- 
sliii  t  the  llisiu.  t  t-higipeci  a-  to  tui- 
tln-r  piorcs  inn  ol  tin  application 
id'  i  t", in  7  ol  pv  ruiiif  ol  (ippfii-u- 
fi.ois  lo  it  vc  01  1  lie-  exit  i..-1'.e  c  oeMihra- 
litin  will.  >!l  ir  .ip.e.w  l.  s  ii.il  tin  |  ubhc 
r.i.cl  -Pi  'u.-v  -11  all  a-  erts  id  pioi.eid 
p.itivitii  ici, u. mo  h\  liie  above  pio-c 
dines,  i.pi.li.  aids  must  -dlow-  adciu.ite 
li.iie  mi  llr  p.oiissuu,  of  tile  11  a|  pile'll- 
hops  The  Pi  'ilc-t  I  :ii;iii— -i  v  ill  be 
gold  d  l  }  tic  i.dlow  mg  lime  JiiiiPa  lor 
flu-  Ill'll  I.d  '.lep.  Pc  pio'-csmig  Jiernut 
i.ppiii  alP'-as 

'*1  !’iib!'»'  i  al 'a  1*  sh  'old  be  1  ,sh»  d 

williin  li.'ti-'ii  dais  cd  ren'lpt  oi  all  IC- 
ipilrn!  oiluiui.cn.  il  in. m  Urn  applii  ant. 


unless  joint  notice  with  State  apencic 
is  ;o  be  used. 

1 21  The  receipt  of  comments  as  a  re 
suit  of  the  punhc  notice  should  not  ex 
lend  beyond  Unity  days  from  the  date  1 
Ihe  notice  However,  if  unusual  rirrum 
.stances  warrant,  ihe  District  Kngince 
may  cxirnd  the  comment  period  tip  to 
m -itninum  of  s,  vrnly-live  days. 

•  3i  The  Deduct  Engineer  horn 
cithci  send  notice  of  d  nia!  lo  th 
auplp.nnt  01  ;  sue  l!ic  dealt  perim 

lo  1  lie  nnrliuT.t  for  acceptance  am 
signatiire.  or  ferwnrd  the  nppliratni 
to  higher  h.*  utTuartris  vlliun  thirl 
Cava  of  011c  of  the  follow  in  a  which 
Ci  ci  i.  lutes' ■  Cl  sine  oi  the  publi 
iinCrr  coi.-"ik'i  t  ,-crioti  wiUi  no  objec 
f:ui  ■■  rec  uiv,  a  u  ccipt  of  notire  1 
vplulravc.il  z'  ot-  jcctions;  ram'-lctioi 
of  rcordinriion  following  receipt  of  ap 
pl.i-sni's  rcliultal  ef  objections,  rlosni 
of  tlie  re  oid  of  a  public  hearing;  or  ex 
juration  of  ;ho  waiting  period  follnwm 
t lie  filmy  ~.i  l!i  final  Em  ii  onnicntal  Irn 
pact  SlatemeiU  with  CEQ. 

!;  2, 2.1. 3  Faldie  notice. 

(a>  Concrnl  The  Public  notice  is  Ih 
primary  method  ol  advising  all  inlet 
estvd  urtics  ot  the  proposed  activity  fo 
v.lneli  a  permit  is  sought  and  of  solicitiiu 
comments  and  information  necessary  h 
c  valuate  the  probable  impact  on  the  pub 
he  interest  The  notice  must,  tli?rrfore 
inrluuc  sufui'nl  inf  ot  mat  ten  lo  give  :  1 

dear  iiiid.-r'tandinc  of  Ihe  nature  of  tin 
activity  'o  generate  meaningful  pm 
mc-Pt-.  The  notice  sliculd  indue!'.’  tin 
following  items  of  information 

<1>  Applicable  statutory  authenty  0 
autliontics; 

<21  The  name  and  adriiess  of  Ihe  ap 
plirnnt ; 

1 3 1  Thclcc  dion  of  th"  piopo.-  c!  activ 

Ity; 

<■!'  A  brief  descriotian  of  the  rro"esec 
Pdiiilv,  its  purpose  and  intended  usr 
Includin''  a  de'criulion  of  tip  type  o; 
structures  if  any  to  bo  erected  on  fph 
or  nil"  or  f1o.ol-su""oi  t-d  platforms  mu 
a  do. riiph"n  of  tli»  ty  e  com'-osp  im 
.and  mmi'tilv  of  matcii-’ls  to  be  dp 
charged  or  rium"ed  and  means  of  cn 
yev.-nce  f-ce  also  33  Ck'R  3  >4  foi  addi 
Iona!  information  required  011  occai 
dummiiE  juiblic  notices; 

'S'  A  '  Im.  and  elevation  drav  in  • 
shov  mg  me  general  and  snerific  sp-  |,, 
cai|en  and  eliaractor  nt  ail  prm  n  ed  ne 
tiutic.  mdudiiiQ  the  size  ril.aiinii«lu; 
of  id?  p-opos"d  st'.urlun-  lo  the  n  ■, 
cf  the  impacted  n  aim.  ay  and  depth  e! 
vv.ilrr  in  the  area; 

< 6 •  If  Ihe  pr.ipo" od  activ  1 1 \  vc  nlil 
oTiii  in  the  territorial  sc  is  nr  ocean 
vi.tri’,  a  di-scrmlion  of  ttic  artivilv's 
rc-l.ai i.-nshin  to  (lie  baseline  from  which 
the  trnitorial  sea  is  tmas'iird. 

'7'  A  list  ef  other  roveriimut  an 
tlioi M.itiors  obtained  or  ri’qucled.  In- 
chiilme  tfcmircd  rertiiication-.  it' a  live  In 
v.atei  nuality.  coastal  zone  mar.ngi  nirpl, 

01  marine  sum  tiianos; 

' R '  A  siatmient  concerning  a  prr- 
himi.arv  drlermlnnllon  of  the  need  for 
and  or  availability  oi  an  Environment/,! 

In. Part  Kt.ilcmcnl; 
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(9>  Any  other  available  Information 
which  may  assist  Interested  parties  in 
evaluating  the  likely  Impact  of  the  pro¬ 
posed  activity.  If  any.  on  factors  affect¬ 
ing  the  public  interest.  Including  en¬ 
vironmental  values:  and 

<10>  A  reasonable  period  of  time, 
normally  thirty  days  but  not  less  than 
fifteen  days  from  date  of  mailing,  within 
which  Interested  parties  may  express 
their  views  concerning  the  permit 
application. 

lb)  Evaluation  / actors .  A  paragraph 
describing  the  various  iaetois  on  which 
decisions  are  based  during  evaluation  of 
a  permit  application  shall  be  included 
in  every  public  notice 

tl)  Except  as  provided  in  paragraph 
ibiU)  below,  the  following  will  be  in¬ 
cluded  : 

The  decision  whether  to  issue  a  permit 
will  be  based  on  an  evaluation  or  the  prob¬ 
able  Impact  of  the  proposed  activity  on  the 
public  Interest  That  decision  u-Jll  reflect 
the  national  concern  (or  both  protection  and 
utilization  of  Important  resources.  The 
benefit  which  reasonably  may  be  expected 
to  accrue  I  [  om  the  proposal  must  be 
balanced  against  Its  reasonably  [oreseeable 
detriments  All  factors  which  may  be  relevant 
to  the  proposal  will  be  considered:  among 
those  are  conservation,  economic;,  aesthetics, 
general  environmental  concerns,  historic 
values,  fish  and  wildlife  values,  flood  dam¬ 
age  prevention,  land  use,  navigation,  recrea¬ 
tion.  water  supply,  water  quality,  energy 
needs,  safety,  food  production  and.  In  gen¬ 
eral.  the  needs  and  welfare  of  the  people 

12)  If  the  activity  involves  the  dis¬ 
charge  of  dredged  or  fill  material  into 
the  waters  of  the  United  States  or  the 
transportation  of  dredged  material  for 
the  purpose  of  dumping  it  in  ocean  wa¬ 
ters.  the  public  notice  shall  also  indicate 
that  the  evaluation  of  the  impact  of  the 
activity  on  the  public  Interest  will  in¬ 
clude  application  of  the  guidelines 
promulgated  by  the  Administrator.  EPA. 
under  authority  of  Section  404(b)  of  the 
Federal  Water  Pollution  Control  Act  (40 
CFR  Part  230'  or  of  the  criteria  estab¬ 
lished  under  authority  of  Section  102<a> 
of  the  Marine  Protection.  Research  and 
Sanctuaries  Act  of  1922,  as  amended  <40 
CFR  Parts  220  to  228 >,  as  appropriate 
See  also  33  CFR  Part  324 

(3)  If  the  activity  Includes  the  dis¬ 
charge  of  dredged  or  fill  material  in 
the  waters  of  the  United  States  or  the 
transportation  of  dredged  material  for 
the  purpose  of  dumping  it  in  ocean 
waters,  the  following  statement  will  also 
be  Included  In  the  public  notice  . 

Any  person  may  request,  in  writing,  within 
the  comment  p<  lod  specified  In  Ibis  notice, 
that  a  public  he  irlng  l>e  held  to  consider 
this  appllc.il  ion  Requests  tor  public  hear¬ 
ings  shall  state,  with  particularity .  the  rca- 
>  ns  for  holding  a  public  hearing. 

(4<  In  cases  Involving  construction  of 
fixed  structures  or  artificial  islands  on 
outer  PimlmrnU)  Shelf  lands  which  are 
undi  i  mineral  lease  from  the  Depart¬ 
ment  of  the  Inferior,  the  notice  will  con- 
,a:n  the  following  statement  "The  de- 
.sion  as  to  whether  a  permit  will  be 
juied  will  be  based  on  an  evaluation 
of  tin  Impact  of  the  proposed  work  on 
nai  u  nd  national  security  " 
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(c)  Distribution  ol  public  notices.  tl> 
Public  notices  will  be  distributed  for 
posting  in  post  offices  or  other  appro¬ 
priate  public  places  in  the  vicinity  of 
the  site  of  the  proposed  work  and  will 
be  sent  to  the  applicant,  to  appropriate 
city  and  county  officials,  to  adjoining 
property  owners,  to  appropriate  State 
ngencies.  to  concerned  Federal  agencies, 
to  local,  regional  and  national  shipping 
and  other  concerned  business  and  con- 
seivation  organizations,  to  appropriate 
River  Basin  Commissions,  and  to  any 
other  interested  party.  If  In  the  judg¬ 
ment  of  the  District  Engineer  the  pro¬ 
posal  may  result  m  substantial  public 
interest,  the  public  notice  (without 
drawings)  may  be  published  for  five  con¬ 
secutive  dais  in  the  local  newspaper,  and 
the  applicant  shall  reimburse  the  Dis¬ 
trict  Engineer  for  the  costs  of  publica¬ 
tion  Copies  of  public  notices  will  be 
sent  to  all  parties  who  have  specifically 
requested  copies  of  public  notices,  to  the 
U  S.  Senators  and  Representatives  for 
Die  area  where  the  work  is  to  be  per¬ 
formed.  the  Field  IlPiirescntatvic  of  the 
Secretary  of  the  Interior,  the  Regional 
Director  of  Die  Fish  and  Wildlife  Service, 
the  Regional  Director  of  the  National 
Park  Service,  the  Regional  Administra¬ 
tor  of  the  Environmental  Protection 
Agency  iFFA*.  the  Regional  Director  of 
the  National  Marine  Fisheries  Service  of 
the  National  Oceanic  ami  Atmospheric 
Administration  (NOAA) .  the  head  of  the 
State  agency  responsible  for  fish  and 
wildlife  resources,  and  the  District  Com¬ 
mander.  U  S  Coast  Guard. 

(2)  In  addition  to  the  general  distribu¬ 
tion  of  public  notices  cited  above,  notices 
« i'l  he  sent  to  other  addresses  in  appro¬ 
priate  cases  as  follows: 

(i>  If  the  activity  involves  structures  or 
dredging  along  the  shores  of  the  sea  or 
Great  takes,  to  the  Coastal  Engineering 
Research  Center,  Washington,  DC. 
20016. 

'in  If  the  activity  involves  construc¬ 
tion  of  fixed  structures  or  artificial 
islands  on  the  Outer  Continental  Shell  or 
in  tht  territorial  seas  to  the  Deputy  As¬ 
sistant  .Secretary  of  Defense  i Installa¬ 
tions  and  Housing).  Washington.  DC. 
20310,  the  Director.  Defense  Mapping 
Agency.  Hydrographic  Center.  Washing¬ 
ton.  DC  20390  Attention.  Code  N512; 
and  the  Director.  National  Ocean  Survey. 
NOAA.  Department  of  Commerce,  Rock¬ 
ville,  Maryland  20852. 

'iij>  If  the  activity  involves  the  con¬ 
struction  of  structures  to  enhance  fish 
propagation  along  the  Atlantic,  Pacific, 
and  Gulf  coasts,  to  the  Director.  Office 
of  Marine  Recreational  Fisheries,  Na¬ 
tional  Marine  Fisheries  Service,  Wash¬ 
ington,  DC  20235 

(iv)  If  the  activity  involves  the  con¬ 
struction  of  structures  which  may  aflect 
aircraft  operations  or  for  purposes  asso¬ 
ciated  with  seaplane  operations,  to  the 
Regional  Director  of  the  Federal  Aviation 
Administration 

(v)  If  the  activity  is  in  connection  with 
a  foreign-trade  zone,  to  the  Executive 
Secretary.  Foreign-Trade  Zones  Board. 
Department  of  Commerce.  Washington, 
DC  20230  and  to  the  appropriate  Dis¬ 
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trict  Director  of  Customs  as  Resident 
Representative.  Foreign-Trade  Zones 
Board. 

(3)  It  is  presumed  that  all  interested 
parties  and  agencies  will  wish  to  respond 
to  public  notices;  therefore,  a  lack  of  re¬ 
sponse  will  be  interpreted  as  meaning 
that  there  is  no  objection  to  the  applica¬ 
tion.  A  copy  of  the  public  notice  with  the 
list  of  the  addressees  to  whom  the  notice 
was  sent  will  be  included  In  the  record. 
If  a  question  develops  with  respect  to  an 
activity  for  which  another  agency  has 
responsibility  and  th-t  other  agency  has 
not  responded  to  the  public  notice,  the 
District  Engineer  may  request  their  com¬ 
ments.  Whenever  a  response  to  a  public 
police  has  been  received  from  a  member 
of  Congress,  either  in  behalf  of  a  corvut- 
uent  or  himself,  the  District  Engineer 
will  inform  the  member  of  Congress  of 
the  final  decision 

(d>  General  permit  notices  IRCS 
DAEN-CWO-i?' .  For  purposes  of  per¬ 
forming  a  nationwide  analysis  of  the 
effectiveness  of  the  general  permit  pro¬ 
gram.  Division  offices  will  submit  "Public 
Notices  on  Ocnei  ’1  Permits"  reports 
iRCS  DAEN-CWO  52)  by  COB  ou  the 
)5th  dnv.  following  the  end  of  each  quar¬ 
ter.  to  HQDA  (DAEN-CWO-N)  Wash¬ 
ington.  I.)  C.  2u314  .Said  reports  will  be  In 
the  form  of  a  letter  listing  the  public 
nonces  published  during  the  previous 
month’to  announce  proposals  or  to  final¬ 
ize  issuances  of  general  permits;  copies  of 
thr  public  notices  are  to  be  made  inclos¬ 
ures  to  the  reports  Negative  reports  will 
be  submitted  if  no  genera)  permit  actions 
have  taken  place  in  the  Division  during 
the  reporting  period 

§  325. 1  LnWromiirn'xi  imparl  elute- 
incnla. 

(.a)  General.  St.  tlon  1 02 ( 2 >  <c >  of  the 
National  Environmental  Policy  Act  of 
1969  'NEPAi  requires  all  Federal  agen¬ 
cies,  with  respect  to  major  Federal  ac¬ 
tions  significantly  affecting  the  quality  of 
the  human  environment,  to  submit  to  the 
Presidents  Council  on  Environmental 
Quality  a  detailed  statement  on : 

il)  The  environmental  impart  of  the 
proposed  actions. 

<2>  Any  adverse  environmental  effects 
which  cannot  be  avoided  should  the  pro¬ 
posal  be  implemented 

<3>  Alternatives  to  the  proposed 
action 

(4'  The  relationship  between  local 
short-term  uses  of  mans  environment 
nnd  the  maintenance  and  enhancement 
of  long-term  productivity. 

<5)  Any  Irreversible  and  irretrievable 
commitments  of  resources  which  would 
be  Involved  in  the  proposed  action  should 
it  be  implemented  The  District  Engi¬ 
neer  must  determine  whether  such  an 
Environmental  Impart  Statement  'EISl 
Is  required  In  ronncctlon  with  each  per¬ 
mit  application, 

(b>  EIS  procedures  In  addition  to  the 
procedures  required  by  33  CFR  299  410 
(F.R  1105  2-5071.  the  following  .-penal 
procedures  apply  to  the  processing  of 
permits  Involving  the  preparation  of  an 
EIS 

lit  The  District  Engine rr.  a:  Ibr 
earliest  practicable  lime  prior  to  the  is- 
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sujuice  of  the  public  notice,  shall  make 
a  preliminary  asses  mrnt  of  impacts  of 
the  project  should  It  be  approved  and 
make  a  preliminary  detrim  in  at  ion  as  to 
whether  the  quality  of  'he  human  envi¬ 
ronment  would  be  significantly  affected 
This  preliminary  a‘S"rM«r*nt  will  nor¬ 
mally  be  based  on  experience  with  simi¬ 
lar  type  activi'tcs  i*crlormcd  in  the  past. 
A  statement  of  the  Dm  net  Engineer's 
preliminary  determination  shall  be  in¬ 
cluded  in  the  public  no' ire  This  prelim¬ 
inary  determination  wtM  be  reconsidered 
as  additional  information  is  developed. 

<2»  If  the  Distnc'  Fpcjme.^r's  final 
determination  after  <  m  5  deration  of  all 
additional  informa‘mi»  developed  'in¬ 
cluding  responses  to  th-  puHu  notice' 
is  that  the  proposed  w  »-k  will  not  s.g- 
niftcantly  affect  th"  cpnldv  of  the  hu¬ 
man  environment,  th"  District  Engi¬ 
neer  s  determination  shall  be  docu¬ 
mented  dated  and  plac'd  in  th?  record 
ns  his  Environmental  Assessment  ‘see 
5  325  2  a> f4>  > 

<3'  At  such  time  a*-  the  District  En¬ 
gineer  believes  that  n  permit  may  be 
warranted  but  that  the  poposrl  actix- 
itv  would  significant!.  affect  lip  qual¬ 
ity  of  the  human  cir.  r  «*nmcnt  he  will 
require  the  applicant  to  furnish  any  ad¬ 
ditional  information  that  the  District 
Engineer  'Oimdrrs  n*  •  *  <  ary  to  allnw 
his  preparation  of  an  MS  Tin*  appli¬ 
cant  should  also  be  ad*  r~d  at  this  time 
that  there  is  no  a.sMiramc  Uiat  favor¬ 
able  action  will  ull’innM-  be  t:ik<n  on 
his  application  Addili'mallv.  if  the  De¬ 
tect  Engineer  has  preueuMy  announced 
a  preliminary  determination  that  no 
FiS  would  be  required  be  shall  ;s'uc  :i 
supplemental  public  i»n*»rr  to  a  tin* 
public  of  the  r ha nued  determination  If 
the  applicant  is  unable  to  furnish  cer¬ 
tain  information  consulted  bv  the  Dis¬ 
trict  Engineer  to  N»  necessary  tor  Llie 
EIS.  the  District  Eneir^r  mav  aft"r 
obtaining  written  apnroval  from  Che 
Division  Entfine-'r.  r' "*•  *••  the  n*'nV 
cant  pursuant  to  31  U  S  C.  487»i»  for 
those  extraordinarv  rx»>*»nces  incurred 
by  the  Government  in  d'-vrVivne  ’he  in¬ 
formation  All  tnonev  so  collected  shall 
be  paid  into  the  TrnxMr*  of  the  United 
States  as  miseehaneous  receipt.®  other- 
v  ise  the  ro«,»r  of  th"  ration  and 

distribution  of  the  rfS  »ts"1f  ?hill  hr 
borne  bv  the  Per*  oral  rin« eminent  fn 
those  cn«rs  when  th”  '‘r»  rmination  has 
been  made  lhat  an  FTS  will  be  required 
the  Dhtnrt  Em»in"cr  rhnM  consider  m- 
\itinq  pnlihe  rnmm"»»u  as  to  specific 
factors  of  rnnrorn  xv^i**h  **ioiild  he  nd- 
nrc"‘  d  in  the  dr*f‘  K'R  Unon  pre*'a»a- 
l»on  of  the  draft  FTS  a  public  noMee 
•  hall  issued  •  *mo  the  farts  of 

the  ca<"  and  ann*ninrin<:  the  avallabil- 
ir V  of  the  drift  A  ropy  of  licit 

nntir"  shall  b"  fn*,P,«h"d  to  r»|  reriti- 
ii-nts  of  Ihe  daft  ETS  »m  hiding  CFQ  If 
a  public  hear»ne  |<  to  h.»  he1r|  pursuant 
to  I  325  Hi ‘5» .  the  hearing  mav  be 
held  anvtime  after  completion  of  the 
draft  FIR 

i 4 1  If  another  ng'  iirv  is  the  lead 
agency  s^s  denned  by  the  rFQ  guidelines 
<10  CFR  1500  7ib»  )  the  District  Engineer 
v.  ill  coordinate  with  that  agency  to  ln- 


Mirc  that  the  resulting  E1S  adequately 
describes  the  im*>art  of  the  activity 
winch  is  subject  to  Corps  permit  au¬ 
thority  That  previously  prepared  EIS 
will  be  referenced  in  the  public  notice  an¬ 
nouncing  the  permit  application  and  a 
statement  included  that  Ihe  effects  of  the 
proposed  activity  on  the  environment  os 
outlined  therein  will  be  carefully  con¬ 
sidered  in  the  evaluation  of  the  permit 
n»>pIication 

(c>  I'uhtic  notice  on  FIS  fill  no  The 
30-duy  wait  period  required  bv  the  Na¬ 
tional  Environmental  Policy  Act  for  is¬ 
suin':  a  •  erni't  for  which  an  EtS  has  been 
prepared  bruins  with  ni'atinn  in  the 
Ecde'al  R"i:i*;ler  that  the  KF1S  lias  been 
filed  with  CKO  or  on  the  dif"  of  delivery 
to  US  Postal  Srrvir"  facilities  for  mail¬ 
ing  of  copier,  of  ihe  FEIS  to  agencies, 
grout’s  and  individuals  on  the  project 
mailing  lict.  whichever  dnt"  is  la‘er  In 
order  to  notify  the  inleics»"d  public  ol 
their  opportunity  to  romnriU  on  the 
rrns.  the  District  I'pg  pccr  slnll  issue  a 
public  nolle"  when  the  filmr  notation  has 
l  ern  published  in  the  reder.il  Rcdslcr  to 
all  patties  receivn-g  the  orimnnl  a<»nlica- 
t  on  notice  or  draft  FT’S  and  to  all  others 
x\ ho  ha\ e  ex** rested  an  interest  in  the 
jpv-b" F ion  T)ic  public  notice  should 
include* 

<  1 '  tni’f  Minnnarv  of  medication 
‘applicant  work  date  nf  public  notice, 
date  nf  <b;ift  Els  release,  date  of  public 
hearing  if  held!  ; 

<?'  Opportunity  to  comment  to  the 
rwnet  reejneer  OP  the  FEES  until  the 
deadline  date  projected  by  th"  30-day 
wait  rc;»od' 

i.3 »  A  s‘;jt"iprnt  that  the  romnpnls 
rec"i\-d  on  the  FFIS  will  he  evaluated 
and  «(»!Pideird  jn  arriving  at  the  final 
decision  on  Mi"  implication,  and 

« 4  •  liiforniatinn  on  how  mterr-fed 
part 'pi  can  obtain  or  have  access  to  the 
FE1S 

k  32 "»  .3  I  oriii*  of  milliorir 

‘a*  Cf  ucref  il>  Dipaitnicnl  of  the 
Army  authorizations  under  this  rcgula- 
’’on  shall  be  in  the  form  of  an  ndiudua) 
P* unit  general  permit,  or  lctlci  of  per- 
iiiusion.  as  appropriate  The  basic  for¬ 
mal  .shall  be  ENG  Form  1721.  Depart- 
in-nt  of  the  Arin>  Permit  'Appendix  A > 

■  2>  While  the  gtncial  conditions  in¬ 
clud'd  m  ENG  I  o:  in  17:! I  arc  noinially 
applicable  to  all  pci  nuts,  sonic  m.Ai  not 
aMnlv  to  m  lam  aulbun/alions  ‘eg. 
aflrr-lho  fact  xjlnations  where  work  ls 
completed,  or  situations  in  xxhuh  the 
permittee  is  a  Federal  amncyi  and  may 
lie  dilelid  by  the  issuing  officer.  Special 
(end  ilmns  applicable  to  the  specific 
arlivilv  will  bo  included  in  the  permit 
a*,  lures , ary  lo  protect  the  public  ui- 
tcicst. 

'  L> <  Lriicrs  of  pet  mission  In  those 
c.r.cr,  subject  to  Section  10  ol  the  Rixer 
and  Jlarboi  Act  of  18W!»  in  nliirh,  in  Ihe 
OMimon  of  the  District  Kugmect.  the  pro¬ 
posed  woik  is  minor,  will  not  have  sir- 
ntfh  ant  impact  on  envuoiunentai  values, 
and  should  encounter  no  opposition,  the 
District  Engineer  may  omit  the  publish¬ 
ing  of  a  public  notice  and  authorise  the 
work  by  a  letter  of  permission  However, 


lie  wj)1  coordinate  the  proposal  with  a 
concerned  fish  and  wildlife  agcnca 
Federal  and  State,  as  required  by  ti 
Fish  and  Wildlife  Coordination  Act  Tl 
letter  of  |  (million  will  net  he  used  i 
authoi  i  c  the  discharge  of  dredged  or  ti 
m.itci  <al  into  waters  of  the  United  Slab 
nor  the  (ranspoi  (at mu  of  dredg'd  m 
l"i  i:»l  for  ••ur«’os"s  ol  dimming  p  in  <»c 
wai"is  The  Fttor  of  permission  will  t 
in  letter  form  and  will  identify  the  nc 
nutter,  the  ad'hnri/ed  woik  and  Pm 
tiaij  th"  work  Ihe  statutorx  au'ho 
i*v  nr  .TJ  |i.S'C  407 » .  any  f-mPnUo/ 
cm  the  work  a  can  -t ruction  tmi"  Inn 
and  a  renuircm~nt  for  a  renoit  of  con 
l'Fled  v.-ork  A  rony  of  tlie  gene»-at  roi 
d  f-rn'  frpm  yvo  Form  1721  wdl  be  a 
taelird  nrd  will  be  incorporated  by  re 
er"iir"  *nto  the  letter  of  oermisMon 
<r*  Cf'nrraJ  i»rr»mfs.  Tlir  DiMnrt  p: 
guirrj  max  niter  c  inplnnc"  v  ith  t! 
other  1'iocedures  of  this  reflation  i^n 
general  pennits  for  certain  cleat  lv  d 
scrihrd  catenories  of  structuies  or  wo- 
inrhidp'7  discharges  of  diefigc'd  oi  : 
mnterinl,  lemdttnc  Department  of  U 
Armx  prnnifs  After  a  general  trim 
his  been  issued,  individual  a " 1 1 s  1 1 » , 
f.'Ping  xxiMun  those  categories  that  a, 
autborpod  bv  surh  rrneral  p*‘rin’b  t 
rot  h"'  c  to  b?  further  authon»r;<  tv  tt 
tnnredurrs  of  this  regulation  unje-r,  V 
District  Fnnreer  determines  on  n  p.i*i 
h'  -ra^e  basis,  that  the  public  inter*- 
ren'iire- 

<d>  .^rfin'i  0  p.-rniifs  Permits  f, 
‘Furtiiirs  node:  Rrrtion  0  "f  Mi"  Pm 
and  Haibrir  A"l  ol  180f)  will  t>r  diaft* 
during  review  procedures  at  Depnitmci 
or  the  Armv  lexrl 

<c)  fx'nf ion wirfr  prrrmf«  Nahonwn 
permit'*,  mean  Drpaitmrnt  of  the  Arn 
authorisations  that  have  been  rsued  t 
th"  rc "Hint ions  for  certain  speci^ed  a< 
Initios  nationwide  If  certain  conditio’ 
aie  m”t.  the  specified  activities  ran  taV 
j'lare  wiihout  the  need  for  an  indmdu 
or  general  prrmit 

!,  32.7. <i  llur.ition  of  aiillt«»ri/.itM»ii%. 

<a/  General.  Department  of  ihe  Arn 
author!  ra Don  may  authorize  botti  tl 
work  and  the  resulting  use  Author!*: 
t  ons  continue  in  effect  until  thev  aut< 
nuiically  expire  or  aie  modified  su 
pended,  or  revoked 

<bi  Sfru<  lures  Authorizations  fen  tl 
exist*  nee  of  a  structure  or  ( ther  a;  tin 
of  a  pmnanent  nature  are  usuallv  for  .« 
indcthiiie  ciuialton  with  no  expuatu 
dale  filed.  However,  where  a  irnipor.1 
strut  tu  re  is  author  Led.  or  whnr  restoi ; 
lion  ol  a  waterwav  is  eonlemtdatcd.  tl 
aulh'M  -ation  will  be  of  limited  durata 
with  a  di  finite  expit  ation  date  Fxrrpt  : 
|iro\  ldcd  in  subpai  agraph  ‘r1  hclc 
permits  for  the  disc  harge  of  dredged  in. 
terfal  in  the  waters  of  the  United  stat. 
or  for  the  transport  at  ion  of  dredged  m; 
tonal  for  the  purpose  of  dumping  it 
ocean  waters  will  be  of  limited  duratic 
with  a  definite  expiration  date 

* r >  U'orks.  Authorizations  for  rot 
xtiuction  woik  or  other  activity  will  «.pp* 
if y  time  limits  for  acromphslilnp  tt 
work  or  activity.  The  time  limit**  w 
.sjHTify  a  date  by  which  the  woik  must  1 
Mailed,  normally  one  year  fiom  the  d.v 
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of  Uauance.  and  ft  date  by  whirh  the 
work  must  be  completed.  The  dales  will 
be  established  by  the  Issuing  official  and 
will  provide  reasonable  times  based  on 
the  scope  and  nature  of  the  work  in¬ 
volved.  An  authorization  tor  work  or 
other  activity  will  automatically  expire 
It  the  permittee  tails  to  request  an  ex¬ 
tension  or  revalidation. 

(d)  Extensions  ot  time.  Extensions  ot 
time  may  be  granted  by  the  District 
Engineer  tor  authorizations  of  limited 
duration,  or  for  the  time  limitations  im¬ 
posed  tor  starting  or  completing  the 
work  or  activity  The  permittee  must  re¬ 
quest  the  extension  and  explain  the  basis 
of  the  request,  which  will  be  granted 
only  if  the  District  Engineer  determines 
that  an  extension  Is  In  the  general  pub¬ 
lic  Interest.  Requests  tor  extensions  will 
be  processed  in  accordance  with  the 
regular  procedures  of  5  325  2.  including 
issuance  ot  a  public  notice  except  that 
such  processing  U  not  required  where  the 
District  Engineer  determines  that  there 
have  been  no  significant  changes  In  the 
attendant  circumstances  since  the  au¬ 
thorization  was  issued  and  that  the  work 
Is  proceeding  essentially  in  accordance 
with  the  approved  plans  and  conditions 

(ei  Periodic  maintenance  If  the  au¬ 
thorized  work  includes  periodic  mainte¬ 
nance  dredging  an  expiration  date  for 
the  authorization  ot  that  mauitenance 
dredging  will  be  Included  in  the  permit. 
The  expiration  date,  which  in  no  event 
Is  to  exceed  ten  years  from  the  date'of 
issuance  of  the  permit,  will  be  established 
by  the  issuing  official  after  his  evaluation 
of  the  proposed  method  of  dredging  and 
disposal  of  the  dredged  material  in  ac¬ 
cordance  with  the  requirements  of  33 
CFR  Parts  320  to  325.  In  such  cases,  the 
District  Engineer  shall  require  notifica¬ 
tion  of  the  maintenance  dredging  prior 
to  actual  performance  to  insure  con¬ 
tinued  compliance  with  the  requirements 
of  the  regil'ation  and  33  CFR  Parts  320- 
324  If  the  permittee  desires  to  continue 
maintenance  dredging  beyond  the  expi¬ 
ration  date,  he  must  request  a  regalia  ra¬ 
tion  of  that  portion  of  his  permit  which 
authorized  the  maintenance  dredging. 
The  request  must  be  made  to  the  District 
Engineer  six  months  prior  to  the  expi¬ 
ration  date,  and  include  full  description 
ot  the  proposed  methods  of  dredging  and 
disposal  of  dredged  materials.  The  Dis¬ 
trict  Engineer  will  process  the  request 
for  revaluation  In  accordance  with  the 
siandard  procedures  including  the  Issu¬ 
ance  of  a  public  notice  describing  the  au¬ 
thorized  work  to  be  maintained  and  the 
proposed  methods  of  maintenance. 

§  321*  7  MmlifiraiMin,  megiseien  or  res. 
ovation  of  uulliori/alioiis, 

(a)  Cieierat.  The  Dlsf'  i- 1  Engineer 
may  reevaluate  the  circumstance  and 
conditions  of  a  permit  either  on  his  own 
motion  or  as  the  result  of  periodic  prog¬ 
ress  Inspection,  and  Initiate  action  to 
modify,  suspend,  or  revoke  a  permit  as 
may  be  made  necessary  by  considerations 
of  the  general  public  interest  Among  tho 
factors  to  be  considered  arc  the  extent  of 
the  permittee’s  compliance  with  the 
terms  and  conditions  of  tho  permit; 


whether  or  not  clicumstances  relating  to 
the  activity  authorized  have  changed 
since  the  permit  was  issued,  extended  or 
revalidated,  and  the  continuing  adequacy 
of  the  permit  conditions;  any  significant 
objections  to  the  activity  authorized  by 
the  permit  which  were  not  earlier  con¬ 
sidered.  revisions  to  applicable  statutory 
and 'or  regulatory  authorities;  and  tho 
extent  to  which  modification,  suspem  ion 
or  other  action  would  adversely  affect 
plans,  investments  end  actions  the  per- 
mttloo  luis  reasonably  made  oi  taken  in 
reliance  on  the  permit  Significant  in¬ 
creases  In  scope  of  a  permitted  activity 
wilt  be  procev.rd  a  new  application-,  f  ir 
permits  in  accordance  with  5'<-  3;”- 2 
and  not  as  lnodifir.ite-ns  tir  r  tin* 
pai  agrapli 

ib1  Af-irtifi.'if  me  i'll!  li-vi;,-  ;  }..■■■ 

nccr.  as  a  residi  of  rt 'vafunt. on  u  the  .  i 
cnnistam es  and  conditarrs  of  a  permit, 
rr.uv  tlrlz  rriune  that  piolrrti--'-  -  t  me 
general  public  inlereM  recpuri  .  mooiti- 
enhol i  r>t  the  trims  or  conditions  ol  the 
permit  In  suet  rases,  the  District  Fn-i 
lieor  will  hold  mlormal  consultations 
with  the  pettimtcc  to  an  retain  whether 
the  terms  and  conditions  ran  be  modified 
by  mutual  agreement  If  i  mutual  am rr 
mrnt  Is  rear  lied  or,  mollification  of  ti  e 
terms  and  conditions  ot  the  permit  the 
District  Engineer  will  gne  the  peiuuitoc 
written  notice  of  the  modification,  which 
will  then  become  effective  on  such  rt  a  te¬ 
as  the  Disten  t  Engineer  may  establish, 
which  in  no  event  shall  bo  less  than  ten 
days  from  Jls  dale  of  issuance  In  thr 
event  a  mutual  ar.i cement  cannot  lie 
reached  by  the  District  Engineer  and 
the  permittee,  the  District  Engineer  will 
proceed  in  accordance  with  subpara¬ 
graph  vri.  below,  if  immediate  suspen¬ 
sion  is  warranted.  In  cases  where  imme¬ 
diate  suspension  is  not  Warranted  but  the 
District  Engineer  determines  that  the 
permit  should  be  modified,  he  will  notify 
the  permittee  of  the  proposed  modifica¬ 
tion  and  reasons  therefor,  and  thnt  he 
may  request  a  hearing.  The  modification 
will  become  effective  on  the  date  set  by 
the  District  Engineer  which  shall  be  at 
least  ten  days  nfter  receipt  of  the  notice 
unless  a  hearing  is  requested  within  that 
period.  If  the  permittee  falls  or  refuses 
to  comply  with  the  modification,  the  Dis¬ 
trict  Engineer  will  proceed  in  accord¬ 
ance  with  33  CFR  Part  320 
(C)  Suspension.  The  District  Engineer 
may  suspend  a  permit  after  preparing  a 
written  determination  and  finding  that 
immediate  suspension  would  be  in  Die 
general  public  interest  The  District  En¬ 
gineer  will  notify  the  permittee  in  writ¬ 
ing  by  the  most  expeditious  means  avail¬ 
able  that  the  permit  has  been  suspended 
with  the  reasons  therefor,  and  order  the 
permittee  to  stop  all  previously  author¬ 
ized  activities.  The  permittee  will  also 
be  adiised  that  following  this  suspension 
a  decision  will  be  made  to  either  rein¬ 
state.  modify,  or  revoke  the  permit,  and 
that  hr  may  icquest  a  hearing  w  ithin  10 
days  of  receipt  of  notice  of  tlio  suspen¬ 
sion  to  present  information  in  this  mat¬ 
ter  If  a  hearing  is  requested  Hie  proce¬ 
dures  prescribed  In  33  CFR  327  will  be 
followed.  Alter  the  completion  ol  tho 


hearing  (or  within  a  reasonable  period  of 
tune  after  issuance  of  the  notice  to  the 
permittee  that  the  permit  has  been  sus¬ 
pended  if  no  hearing  is  requested  i.  the 
District  Engineer  will  take  action  to  re¬ 
instate  the  permit,  modify  the  permit,  or 
recommend  revocation  of  the  permit  m 
accordance  with  subparagraph  <d>, 
below. 

id>  Relocation  Following  completion 
of  the  suspension  procedures  in  subpara¬ 
graph  (rt.  above  If  revocation  of  the 
prinnt  is  recommended,  the  District  En¬ 
gineer  will  prepare  a  report  of  the  cir¬ 
cumstances  and  forward  it  together  with 
the  rccoid  of  the  suspension  proceedings 
to  PAIN  ('WO  N  The  Chief  of  Engi¬ 
ne-’,-,  may.  prior  to  deriding  whether  or 
r.r.i  to  rrvoke  the  permit,  afford  tile  per¬ 
mittee  the  opportunity  to  present  any 
u-.d  fional  inhumation  ru  t  made  avail¬ 
able  to  the  D  striet  Engineer  at  the  time 
tic  made  the  recommendation  to  revoke 
Du-  permit  including,  where  appropriate, 
Hu-  means  by  which  he  intends  to  compy 
w  ith  live  terms  and  conditions  of  the  per¬ 
mit  The  permittee  will  be  advised  In 
w  r ping  of  the  final  decision 

3  323.fl  Aiillinril’  In  issue  or  deny  ati- 

lliori/iilions 

'a*  Oenerat  F.xccpt  as  otherwise  pro- 
vidvu  in  this  regulation,  the  Secretary  of 
'he  A itny  subject  to  such  conditions  as 
be  ot  his  authorized  representative  may 
from  time  to  time  impose,  has  autiior- 
ized  the  Chief  of  Engineers  and  his  au¬ 
thorized  representatives  to  issue  or  deny 
authorizations  for  construction  or  other 
work  m  or  affecting  navigable  eaters  of 
the  I'nited  Stales  pursuant  to  Sections 
10  and  14  of  the  Act  of  March  3.  1839.  and 
Section  1  of  the  Act  of  June  13.  1502  He 
also  has  authorized  the  Chief  of  Engi¬ 
neers  find  his  authorized  represer  la  lives 
to  issue  or  deny  authorizations  for  the 
discharge  of  dredged  or  fill  material  in 
waters  of  the  United  States  pursuant  to 
Section  401  of  the  Federal  Wattr  Pol¬ 
lution  Control  Act  Amendments  of  1972 
or  for  the  transportation  of  dredged  ma¬ 
terial  for  the  purpose  of  dumping  it  into 
ocean  waters  pursuant  to  Section  103  of 
the  Marine  Protection.  Research  and 
Sanctuaries  Act  of  1972,  ar,  amended.  The 
authority  to  Issue  or  deny  permits  pur¬ 
suant  to  Section  9  of  the  River  and  Har¬ 
bor  Art  of  March  3.  1899  has  not  been 
delegated  to  tiic  Chief  of  Engineers  or 
his  authorized  representatives. 

(b>  District  Engineer's  authority  Dis¬ 
trict  Engineers  are  authorized  to  issue 
in  accordance  with  this  regulation  per¬ 
mits  and  letters  of  permission  which  are 
subject  to  such  special  conditions  as  are 
necessary  to  prolert  the  public  Interest  in 
the  waters  of  the  United  Slates  cr  ocean 
watcis  pursuant  to  Sections  10  and  14  of 
the  River  and  Harbor  Act  ol  March  3. 
1899;  Section  1  of  the  River  and  Harbor 
Act  of  June  13.  1902;  Section  4M  of  the 
Federal  Water  Pollution  Corurcl  Art 
Amendments  of  li/72.  mid  Seclit .n  103  of 
the  Marine  Promotion.  Ro.sr-ji.h  and 
Sanctuaries  Act  of  1972.  as  aim  :  (led.  In 
all  cases  In  which  there  aic  r.c  known 
substantive  objections  to  the  imposed 
work  or  activity  or  In  winch  ejections 
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have  been  resolved  to  the  satisfaction  of 
the  District  Engineer.  Unless  otlierwLse 
precluded  by  this  regulation.  District  En¬ 
gineers  may  issue  permits  over  an  un¬ 
resolved  objection  of  another  Federal 
agency  if  that  agency  indicates  to  tiie 
District  Engineer  that  it  does  not  desire 
to  refer  the  application  to  a  higher  level 
of  authority  for  review.  Il  is  essential  to 
the  legality  of  a  permit  (hat  it  contain 
the  name  of  the  District  Engineer  as  the 
issuing  officer  However,  the  permit  need 
not  be  signed  by  the  District  Engineer,  In 
person:  but  may  be  signed  for  and  in  be¬ 
half  of  him  bv  whoever  he  designates. 
District  Engineers  shall  deny  permits 
when  required  State  or  local  authorisa¬ 
tion  and/or  certification  has  been  denied 
or  when  a  State  has  objected  to  a  re¬ 
quired  certification  of  compliance  with 
its  coastal  zone  management  program 
and  the  Secretary  of  Commerce  has  not 
reviewed  the  action  and  reached  a  con¬ 
trary  finding.  A  District  Engineer  may 
also  "deny  any  permit  it  he  determines 
that  the  proposed  n'-ticp'  is  no!  in  tire 
public  interest  provided  the  referral  re¬ 
quirements  of  5  325  8<d  >  below  are  not 
applicable.  In  such  cases  the  Findings 
of  Fact  should  be  in  the  general  format 
required  for  reports  under  Sec.  325  1 1  and 
must  conclusively  justify  a  denial  de¬ 
cision  All  other  permit  applications  in¬ 
cluding  those  cases  in  '  '25  7  'ei  and  <d> 
below  will  be  referred  to  Division  Engi¬ 
neers  District  Engineers  ate  nho  au¬ 
thorized  to  add.  modify,  or  rielc'e  special 
conditions  in  permits,  excc't  for  those 
conditions  which  have  been  imnosed  by 
higher  authority,  and  to  suspend  permits 
according  to  the  procedures  of  5  325.1  ic>. 

(c>  Division  Engineer's  autfioritp.  Di¬ 
vision  Engineers  will  review,  attempt  to 
resolve  outstanding  mailers,  and  evalu¬ 
ate  all  permit  applications  referred  by 
District  Engineers  Division  Engineers 
may  authorize  the  issuance  or  denial  of 
permits  piusuant  to  Sections  10  and  14 
of  the  River  and  Harbor  Act  of  March 
3  1899:  Section  1  of  the  Hiver  Haibor 
Act  of  June  13,  1902.  Section  4C4  of  tae 
Federal  Water  Pollution  Conti ol  Art 
Amendments  of  1972;  and  Section  10.) 
of  the  Marine  Protection.  Research  and 
Sanctuaries  Act  of  1972.  as  amended; 
and  the  inclusion  of  conditions  to  those 
permits  as  may  be  necessary  to  protect 
llm  public  interest  in  waters  of  the 
Unded  States  or  ocean  waters  in  accord¬ 
ance  with  live  policies  cited  in  this  regu¬ 
lation  Except  as  provided  in  subpara¬ 
graph  id),  below,  if  the  Division  Engi 
,eer  determines  that  issuance  of  a  per¬ 
mit  with  or  without  conditions  is  in  the 
public  interest,  but  there  is  eniitnuiim; 
objection  to  the  issuance  of  the  I’cimd 
bv  another  Federal  agenev.  he  shall  ad¬ 
vise  the  regional  representative  of  that 
Federal  agency  of  his  itib’ei  to  i  sue  the 
irernnt  The  Division  fnemccr  shall  not 
proceed  with  the  issuance  of  a  permit  it. 
within  15  days  after  the  date  ot  this  no¬ 
nce  of  intent  to  issue  a  permit,  an  au¬ 
thorized  representative  ot  that  Federal 
agency  indicates  to  t lie  Div  1*1011  Engineer 
In  writing  that  tie  wislic.  lo  tiling  his 
rout  crus  to  tiie  Depai  Inicntal  level  and 
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has  Departmental  concurrence  to  do  so 
In  such  cases,  the  proposed  permit  will 
be  forwarded  to  higher  authority  for  res¬ 
olution.  Thereafter  a  permit  will  be  is¬ 
sued  only  pursuant  to  and  in  accordance 
with  instructions  from  such  higher  au¬ 
thority.  Every  eflort  should  br  made  to 
resolve  differences  at  the  Division  Engi¬ 
neer  level  before  referring  the  matltr  to 
higher  authority 

id i  Itclrrral  lo  the  Clio  ,'  o!  f:>njinrcrs 
Division  Engineer  will  refer  lo  the  Chief 
of  Flu- ulcers  the  following  cases: 

.  1 1  When  it  is  proposed  to  issue  a  per¬ 
mit  and  there  arc  unresolved  objections 
from  another  Fcdrrnl  agenev  which  must 
be  handled  iindc-i  special  procedures 
squibed  in  statute-'  or  Memoranda  of 
Understanding  which  tlirrchv  preclude 
final  resolution  !<J  the  Division  Engineer; 

<2t  When  the  recommended  decision 
ts  contrary  to  tin  slated  position  of  the 
Governor  of  the  State  in  which  the  work 
is  lo  be  performed  . 

<3 1  When  there  is  substantial  doubt 
as  to  aidborpy.  law.  regulations,  or  )>oli- 
cies  applicable  to  tire  proposed  activity ; 

Mi  When  the  Chief  of  Engineers  rc- 
qties*s  the  case  be  forwarded  for  deci¬ 
sion  . 

i5>  When  tbr  pioposi-d  activity  would 
affect  the  baseline  used  for  determina¬ 
tion  of  the  limits  ol  Ihe  territorial  sea. 
and 

if.*  \Vh."ii  Section  .0  of  the  Hiver  and 
II:. i bur  Ael  of  131)9  authority  is  involved 

§  32.7. V  Vli|ii-ri'Miin  mol  ellfvitremelli. 

u\  Inspection  mu',  montlorina.  Ihs- 
tnrt  Engineers  will  acme  that  author¬ 
ized  activities  are  conducted  and  ex¬ 
ecuted  in  eonlonnaiM-e  with  appioved 
plans  and  other  conditions  of  tiie  per¬ 
mits  Appropriate  inspections  should  be 
umde  on  timely  urea -ions  during  per 
forinaiiee  ot  the  activity  and  appropriate 
notices  and  instructions  given  permittees 
to  insure  that  they  do  not  depart  from 
tho  approved  piatts.  Revaluation  of  per¬ 
mits  to  assure  compliance  with  its  pur- 
pie  es  and  egndilirus  v  ill  be  caused  out 
ns  provided  :n  f  32a  7  If  there  aic  np- 
I'loved  mitviiul  di  pai  tme-  .‘tom  the  ati- 
;lrvi.vd  plans.  lie.*  District  I  mpi'ier  will 
requite  Ihe  lieiinitlee  In  lurtii..h  col¬ 
lected  plans  show  iiig  (lie  ailiwty  as  ac- 
t ii  diy  pci  iormrd 

ib*  Vou-eoru/i/meer  Where  ihe  l.lis- 
Irirt  Engineer  vie*  'irnincs  that  iherc 
has  been  non-re  .iil'liam  <•  vvdh  the  terms 
or  conciili  ins  ot  a  im  rind  he  should 
first  rom at  t  Itu  permdtee  and  atu-mpt 
In  lesolve  ttie  piohlem  II  a  piutuallv 
agreeable  lesolutioli  cahoot  be  reached. 

.a  w  i  itlen  demand  for  rr-uiphancc  vvdl  L’C 
made  It  Kir  prmiillez  has  not  agreed 
tu  comply  vviltim  s  davs  ol  irreipto!  the 
demand.  Ihe  llislriit  Fngiueei  will  issue 
au  lmmcdiulcly  effective  notice  ot  rais- 
pcir  i"ii  m  arroivianrr  vvi'h  f  325  7ie> 
and  eon  a.li’i  mil. alum  of  appropiiate 
legal  action 

'ei  Sum  ci//«nre  For  pm  poses  of  in- 
slH'ition  ot  penmued  aelivilies  and  for 
sin  vcillaji.  e  of  the  vvalrrs  ot  ihe  United 
Slab  s  for  v  iiloi eei.u-nl  of  Mir  penult  au- 
tlaiulies  the  Ib.t'icl  Eogmeer  will  use 
all  me. ms  at  his  <li  .pos.il  All  Corps  of 


nCiVTi#  voi  no  tu-  tuisday,  juiy  i 


Engineers  employees  will  he  instructed  to 
ubserv e  and  report  all  av tiv il icr.  in  water 
of  the  United  States  which  would  require 
permits  The  assistance  ot  members  of 
the  public  ami  personnel  of  other  inter¬ 
ested  Federal  Stair  and  Jocal  agencies 
to  observe  and  report  such  activities  will 
be  encouraged  do  facilitate  this  surveil¬ 
lance.  Ihe  District  Engineer  will,  in  ap¬ 
propriate  ca  rs  require  a  copy  of  ENG 
Foiin  4336  to  he  posted  eon vpicuously  at 
the  site  of  authorized  activities  and  will 
make  available  to  all  interested  persons 
information  on  the  scope  of  authorized 
activities  and  the  conditions  prescribed 
In  Ihe  authorizations  Fdiilhcrmore  sig¬ 
nificant  actions  taken  under  t  325  7  will 
be  brought,  to  the  attention  of  those  Fed¬ 
eral.  State  and  local  agencies  and  other 
persons  who  express  particular  Interest 
in  the  affected  activity.  Surveillance  In 
ocean  waters  will  be  accomplished  pri 
manly  by  Die  Coast  Guard  pursuant  u 
.section  I07.fi  of  (lie  Marine  Protection, 
Research  and  Sanctuaries  ,<ct  of  1972,  w 
amended, 

c if  i  Inspection  expenses  The  expenses 
incurred  ill  connection  with  the  inspec¬ 
tion  of  permitted  activity  in  waters  ot 
the  United  States  normally  will  be  paid 
by  the  Federal  Government  in  accordance 
with  the  provisions  of  section  G  of  the 
River  and  Harbor  Act  of  3  March  1 9 05 
|?3  Li  S  C  417i  unless  rtailv  Minervpioii 
or  other  unusual  expenses  are  involved 
In  such  unusual  cases  and  after  approval 
Ip-  the  Diviaon  Engineer,  the  permute 
will  he  rcquiicd  lo  bear  the  expense  of 
iii;  peetimis  in  aeeoidanee  with  the  con¬ 
ditions  ot  his  permit:  however,  the  pet  - 
untie"  will  not  lie  required  or  prvmillc.l 
to  pay  the  United  States  inspector  cither 
directly  or  through  the  District  Engineer 
The  inspector  will  be  paid  on  regular  pa>  - 
rolls  or  service  vouchers.  The  District 
Engineer  will  collect  the  cost  fiorn  the 
permittee  in  accordance  with  the  fol¬ 
low  mg 

<  1  •  At  Ihe  end  of  each  month  the 
amount  chargeable  fur  the  cost  of  in¬ 
spection  pertaining  to  the  permit  will  fie 
collected  from  the  peinmtee  uni  vx  ill  In 
taken  up  on  the  staler, i.-nt  of  a< count- 
ability  and  deposited  in  a  designated 
depository  to  the  credit  of  the  Treasure  i 
of  Hie  United  mates,  on  account  of  re- 
iinhin senielil  oi  the  appropi latum  from 
vine  II  the  v  xpensc  s  of  the  inspection  wei e 
paid 

'2-  If  Ihe  Distuet  Engineer  consider  - 
Mich  a  pi'CHrdine  ncccssaiy  to  m-ure  U: 
United  States  against  loss  t.itoucli  po  - 
mIiIc  I.nluie  ot  tnc  penmuee  to  sii|  ;dv 
the  nccessai  v  fomls  in  accord. men  wild 
sulipai  sgi  aph  ( 1  *  above  he  mav  iequ:i  e 
I  lie*  permittee  to  keep  on  deposit  with 
the  District  Kni'ineei  *  at  all  tune-  an 
I'lnonnl  equal  to  the  estimated  cost  r.t 
inspection  and  supervision  Ini  the  <  n 
suing  moiilh.  siu  ii  deposit  p;efv',.l'lv 
being  in  the  fen  in  of  a  cei  tilled  ehei  k 
pavalile  to  tiie  order  of  Treasurer  of  the 
United  Stales  Certified  cheeks  ■-> 
deposited  will  be  carried  ill  a  spca.ii 
dc  posit  account  'guaranty  lor  ui'ptclion 
cxpcnxesi  and  upon  completion  iff  the 
vvre  k  nuclei  Ihe  permit  Mie  funds  will  he 
returned  to  I  lie  pci  nil  Her-  pro-,  idop  he  Ini 
paid  ihe  actual  cost  of  inspection 
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3>  Oil  completion  of  work  uii.lrr  a 
permit,  and  the  payment  of  expenses  by 
the  permittee  without  protest,  the  ac¬ 
count  will  be  closed,  and  outstanding 
deposits  returned  to  the  permittee.  If  the 
account  Is  protested  by  the  permittee,  it 
will  be  referred  to  the  Division  Engineer 
for  approval  before  it  is  closed  and  before 
any  deposits  are  returned  to  the  permit 
tee 

tei  Bond*  If  the  permitted  activity  in¬ 
cludes  restoration  of  the  waterway  to  its 
original  condition,  or  if  the  Issuing  official 
has  reason  to  consider  that  the  permit¬ 
tee  might  be  prevented  from  completing 
work  which  is  necessary  to  protect  the 
public  interest  in  the  waterway,  he  may 
require  the  permittee  to  post  a  bond  of 
sutTcu-n*.  amount  to  indemnify  the  pov- 
ermu-nt  against  any  loss  as  a  result  of 
corrective  action  it  might  take. 

§325.10  Publicity. 

The  District  Engineer  will  establish 
anti  maintain  a  program  tc  assure  that 
potential  applicants  for  permits  are  in¬ 
formed  of  tlie  requirements  of  this  regu¬ 
lation  and  of  the  steps  required  to  ob 
tain  permits  for  activities  in  navigable 
waters  or  ocean  waters.  Whenever  the 
District  Engineer  becomes  nv  are  of  plans 
l>eing  developed  by  either  private  or  pub¬ 
lic  entities  who  might  require  permits 
in  order  to  implement  the  plans,  lie  will 
advise  the  potential  applicant  in  waiting 
of  the  statutory  requirements  and  the 
provisions  of  this  regulation  Similarly 
when  the  District  Engineer  is  aware  of 
changes  in  Corps  of  Engineer  regulatory 
jurisdiction,  he  will  issue  appropriate 
public  notices. 

§  325.1  1  Report*. 

The  report  of  a  District  Engineer  on  an 
application  for  a  permit  requiring  action 
by  the  Division  Engineer  or  by  the  Chief 
of  Engineers  will  be  in  a  letter  form  with 
the  application  and  all  pertinent  com¬ 
ments.  records,  photographs,  maps,  and 
studies  including  the  final  Environmen¬ 
tal  Impact  Statement  if  prepared,  as  in- 
closures  The  inrlosures  for  all  cases  re¬ 
ferred  to  the  Chief  of  Engineers  will  be 
in  duplicate  If  an  EIS  has  been  pre¬ 
pared.  the.  report  shall  not  be  krvarded 
until  expiration  of  the  30-day  comment 
period  following  filing  of  the  final  EIS 
and  si  all  address  any  comments  re¬ 
ceived  on  the  final  EIS.  The  following 
Items  will  be  included  or  discussed  in  the 
report: 

<a>  Name  of  applicant 

(l  >  1  location,  character  and  purpose 
of  proposed  activity.  Including  a  descrip¬ 
tion  of  any  wetlands  involved 

*c)  Applicable  statutory  authorities 
and  administrative  determinations  con¬ 
ferring  Corps  of  Engineers  regulatory 
jurt  (fiction. 

<d>  Other  Federal.  State,  and  local  au¬ 
thorizations  obtained  or  required  and 
•ending 

id  J;V  of  public  notice  and  public 
healings,  if  held  and  summary  of  ob¬ 
jections  offered  with  comments  of  the 
Du  trtet  Fin  *neer  thereon  The  comments 
pould  explu’n  the  objections  and  not 
merely  refer  to  Inclosed  letters. 


< f  >  Views  of  State  and  local  authori¬ 
ties 

(g)  Views  of  District  Engineer  con¬ 
cerning  probable  effect  of  the  proposed 
work  on: 

U)  Navigation,  present  and  prospec¬ 
tive 

(2)  Harbor  lines,  if  established 

(3)  Flood  heights,  drift  and  flood  dam¬ 
age  protection. 

(4)  Peach  eiosion  or  accretion 

(5)  Fish  and  Wildlife. 

(6 1  Water  Quality. 

(7'  Aesthetics 

i3i  Historic  Values. 

(tl)  Recreation, 
c  10 »  Economy. 

(ll>  Water  supply 
(12)  Energy  need j 

(13 1  Land  use  classification  and  coast¬ 
al  zone  manapemci.:  plans 

»h>  Other  pertinent  remarks  such  as: 
<1>  Extent  of  public  and  private  need. 
(2»  Appropriate  alternatives. 

(3)  Extent  and  permanence  of  benefi¬ 
cial  and  'or  detrimental  effects. 

1 4 >  Probable  impact  in  relation  to  cu¬ 
mulative  effects  created  by  other  activi¬ 
ties 

mi  A  ropy  of  (he  envii onmental  as¬ 
sessment  or  the  Environmental  Impact 
Statement  If  nn  EIS  Is  prepared,  a 
summary  of  comments  received  on  the 
final  EIS  together  with  the  District  En¬ 
gineer's  response  to  those  comments 
<j)  A  discussion  of  conformity  with 
the  guidelines  published  for  the  dis¬ 
charge  of  dredged  or  fill  material  in 
waters  of  U;e  United  States  (40  CTR  Part 
230)  or  the  dumping  of  dredged  material 
in  ocean  waters  (40  CFR  Parts  220  to 
229  >.  r»s  applicable. 

<k)  Conclusions. 

(1)  Recommendations  including  any 
proposed  special  conditions. 

Appfnpir  A — PWMrr  Form 

Application  No  . . . . 

Nftmf  of  Applicant _ _ _ _ - 

Effective  Date .  - . . 

Etplration  Date  (I?  applicable)  — . 

DTPARTN".  FNT  or  THE  ARM T 
Permit 

Referring  to  written  request  dated  ..  — .. 
for  a  permit  to: 

(  )  Perform  work  in  or  affecting  navi¬ 

gable  waters  of  the  United  States,  upon  the 
recommendation  of  the  Chief  of  Engineers, 
pursuant  to  Section  10  of  the  Rivers  and 
Harbor.'  Act  of  March  3.  1899  (33  U  S  C. 
403) ; 

(  )  Inschargr  di edged  t'r  fill  malarial  In¬ 

to  waters  of  the  United  Stales  upon  the  is¬ 
suance  of  a  permit  (ruin  the  Secretary  of 
the  Army  acting  through  the  Chief  of  En¬ 
gineer!!  pursuant  to  Section  404  of  the  Fed¬ 
eral  Water  Pollution  Control  Act  (80  Slat 
816.  Pub  1.  02-600)  : 

{  )  Transport  dredged  material  for  the 

purjiosc  of  dumping  It  Into  ocean  waters  upon 
the  issuance  of  a  permit  from  the  Secretary 
of  the  Army  acting  through  the  Chief  of  Fin- 
plncris  pursuant  to  Sect  Inn  103  of  the  Marine 
Protection.  Research  and  Sanctuaries  Act  of 
1972  (86  Sint  10.S2.  Pub  L.  02-532) ;  . . . 


( Here  Insert  the  full  name  and  address  of  the 
permittee  ) 


!s  hereby  authorized  by  the  Secretary  cf  the 
Army  :  to  . . . . . 


(Here  describe  the  proposed  structure  or  ac¬ 
tivity.  and  its  intended  use  In  the  of  an 
application  for  a  fill  permit,  describe  the 
structures.  If  any  proposed  to  be  erected 
on  tho  fill  In  the  case  of  an  application  for 
tho  discharge  of  drcugtU  or  fill  matt-r^ai  Into 
waters  of  the  United  States  or  the  transporta¬ 
tion  for  discharge  In  ocean  waters  of  dredged 
material  describe  the  type  and  quantity  of 
material  to  he  discharged  ) 

In  .  . . . . 


(Here  to  be*  named  the  ocean,  iwcr.  4-xrbor, 
or  waterway  concerned  ) 

at - - - - - - - - 


{Here  to  he  named  the  nea-est  well-known 
Jo'aMty-  preferably  a  town  or  city— isd  the 
distance  in  n.ilcs  and  tenths  Roll  some 
definite  point  in  the  same,  stating  whether 
above  or  below  or  giving  direction  by  points 
of  compass  ) 

in  accordance  witn  the  plans  and  drawings 
attached  hereto  which  are  incorporated  in 
ami  made  a  part  of  lids  permit  (on  drsxinga; 
give  file  number  or  other  definite  Identifica¬ 
tion  marks)  Subject  to  the  following  condi¬ 
tions 

I  General  conditions-  (a)  That  tl)  activi¬ 
ties  identified  end  authoiired  herein  shall  l»e 
consistent  u;th  the  tarns  and  conditions  of 
this  permit,  mid  that  any  artlvfi  not 
specifically  identified  and  authorize-*  heieln 
shall  constitute  a  violation  of  the  terras  and 
conditions  of  this  permit  winch  mb-  result 
in  the  modification,  suspension  or  revocation 
of  this  permit.  In  whole  or  In  part  as  set 
foith  mure  specifically  In  General  Condi¬ 
tions  J  or  k  heirto  and  In  the  Jns\tutlon 
of  such  legal  proceedings  as  the  Unite;  States 
Government  mav  consider  apprrprlr.tc. 
whether  or  not  this  permit  has  beer,  previ¬ 
ously  modified,  suspended  or  revoted  In 
w hole  or  In  part 

(b)  That  all  activities  authorized  herein 
shr.lt  If  thev  involve  during  their  cor.strur- 
tlon  or  operation  nn;  discharge  o'  pu.  j lants 
into  warns  of  the  United  States  tr  ocean 
waters,  be  at  all  times  a  r.sisicnt  tr*.h  ap¬ 
plicable  water  quail*  y  Mandard..  effluent 
limitations  and  standard*  o'  perm— n  Mire, 
prohibitions  protreatment  stand  a 'ij  and 
management  practices  e:  tabllshed  p  rsuant 
to  the  federal  Water  rolhitlon  Cm,  ■.•»■»)  Act 
otf  1972  (Rub  L  02-600;  Bfi  Slat  B  ’■  t  ■ .  tlie 
Marino  Protection  Rn.srarch  and  Sanctuaries 
Act  of  1972  (Pub  I.  92  .*>32.  Bf>  Strd  10.S2), 
or  pursuant  to  applicable  State  a:  *  lo^al 
law 

(cl  Thai  when  the  activity  euiaorlzsd 
herein  Involves  a  discharge  durlm;  rr*n- 
structlon  or  oj*  ration,  of  any  pollute..*,  (in¬ 
cluding  dredged  or  fill  man  t  ml).  lie  wv.cis 
of  the  United  States  tin-  authorized  *c*.lv|ty 
shall,  If  applicable  water  quality  r**_*.d.**rris 
are  revised  or  modified  during  the  trmi  of 
this  permit,  be  modified,  tf  nrec'wy.  to 
conform  with  such  revised  or  tnudlfi^l  water 
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quality  standards  within  6  months  of  tho 
effective  date  of  any  revision  or  modification 
of  water  quality  standards,  or  as  directed  by 
an  implementation  plan  contained  In  such 
revised  or  modified  standards,  or  within  nu  ll 
longer  period  of  time  as  the  District  En¬ 
gineer.  in  consultation  with  the  R  -glottal 
Administrator  of  the  Environmental  Pro¬ 
tection  Agency,  may  determine  to  be  reason¬ 
able  under  the  circumstances 

Id)  That  the  discharge  wl'l  not  destroy  a 
threatened  or  endangered  speeds  as  Identified 
under  the  Endangered  Species  Act  or  en¬ 
danger  the  critical  habitat  of  such  snecler. 

<c)  I'h.it  the  permittee  .agrees  to  mal.e 
etery  ic.asonable  effort  to  prosecute  the  con¬ 
struction  or  operation  of  the  \vnrl:  authorized 
herein  in  a  maun *r  :o  .as  to  mhmnlz.e  any 
adverse  impact  on  fish,  njI'Ufc.  and  natural 
environmental  values 

tf)  That  ih-  nermltte-  agrees  that  It  will 
prosecute  the  construction  or  work  author - 
l_ed  herein  In  a  inanirr  so  as  to  minimize 
any  degradation  of  water  rualltv. 

(g)  That  the  permittee  shall  permit  the 
District  Engineer  or  his  authorized  repre¬ 
sentative's)  or  tieslgn^efs)  to  make  periodic 
inspections  at  any  time  d-  emed  necessary 
In  oi*<lcr  to  assure  that  the  activity  being  per¬ 
formed  under  authority  of  this  permit  Is  In 
accordance  with  the  terms  and  conditions 
prescribed  herein 

(h)  That  the  permittee  s*  all  maintain  the 
structure  or  work  authorized  herein  In  good 
condition  and  In  accordance  with  the  plana 
and  drawings  attached  hereto 

(!)  That  this  permit  does  not  convey  any 
property  rights,  cither  In  real  estate  nr  ma- 
tciial.  or  any  exclusive  privileges,  and  that 
it  does  nut  authorize  anv  Inlurv  to  property 
or  invasion  of  rights  or  anv  Infringement  of 
Federal.  Slate,  or  local  laws  or  regulations 
nor  docs  It  obviate  the  requirement  to  ob¬ 
tain  Stale  or  local  assent  required  by  law 
for  the  activity  authorized  herein 

(j)  That  this  perrmt  mar  be  summarily 
suspended.  In  whole  or  In  part,  upon  a  find¬ 
ing  by  the  District  Engineer  that  Immediate 
suspension  of  the  activity  authorized  herein 
would  be  in  the  general  public  interest  Such 
suspension  shall  be  effective  upon  receipt  bv 
the  permittee  of  a  written  notice  thereof 
which  shall  Indicate  (I)  the  extent  of  t lie 
suspension.  <21  the  reasons  /or  this  action, 
and  (3)  anv  corrective  or  prrventatlve  meas¬ 
ures  fo  be  taken  by  the  permittee  which  are 
deemed  necessary  by  the  District  Engineer 
to  abate  imminent  hazards  to  the  general 
public  Iniciest.  The  permittee  shall  take  Im¬ 
mediate  action  to  comply  with  the  provisions 
of  this  notice  Within  ten  da\s  following  re¬ 
ceipt  of  this  notice  of  suspension.  Die  pn  - 
out  tee  may  request  a  hearing  in  order  to 
j'M  sent  Infotmatlon  relevent  to  a  decision  as 
!•,  whether  his  permit  should  be  reinstated, 
modified  or  revoked.  If  a  hearing  Is  re¬ 
po-  ’  «*d  It  shall  be  conducted  pursuant  to 
pio«i:uurfs  prescribed  by  the  Chief  of  Engi¬ 
neers  After  completion  of  the  hearlhg,  or 
within  n  reu-unable  time  after  issuance  of 
’lie  suspension  notice  to  the  permittee  il 

hearing  is  requested,  the  permit  will 
rn'.»r  )>e  reinstated  modified  or  revoked 

(k)  J'hai  this  permit  may  be  either  modi¬ 
fied  so-  pended  or  revoked  In  whole  or  In 
pari  ir  me  Sec»e'ary  of  the  Army  or  his  au¬ 
thorized  represents! Ive  determines  that  there 
has  hern  a  violation  of  any  of  the  terms  or 
conditions  of  this  permit  or  that  Mich  ac¬ 
tion  would  otherwise  be  in  the  public  Inter¬ 
est  Any  such  modification,  suspension,  or 
revocation  ahull  become  effective  30  days  af¬ 
ter  receipt  by  the  permittee  of  u  rllten  notice 
of  ch  action  v  hlch  shall  specify  the  fa<  t-s 
nr  conduct  warranting  same  unless  (1 )  with- 
lu  the  30-day  period  the  permittee  la  ahla 
to  satisfactorily  demonstrate  that  (a)  the 
alleged  violation  of  the  terms  and  the  con¬ 


ditions  of  this  permit  did  not.  In  fact,  occur 
or  ( t> »  the  alleged  violation  was  accidental, 
and  the  permittee  has  been  operating  In 
compliant  •*  will*  the  term*  and  conditions  of 
the  permit  and  Is  able  to  provide  satisfac¬ 
tory  assurance  that  future  oficrations  shah 
be  In  full  compliance  with  the  trims  and 
conditions  ol  this  pernm.  or  (2)  within  the 
afore* a Id  30-day  prriod.  the  permittee  re¬ 
quests  that  a  public  hearing  be  held  to  pre¬ 
sent  oral  and  written  evidence  concerning 
the  proposed  modification.  sus-cnMon  or 
revocation  l  hr  conduct  cf  this  hearing  and 
the  priKTriuicj.  for  making  a  final  derision 
either  to  modi!/.  suspend  or  revoke  this 
permit  in  whole  or  in  part  shall  he  pursuant 
to  procedures  prc^rlbcd  by  the  Chief  of 
Engineer  i 

(I)  '1  ini*  in  I'Miiii'i  this  penult,  the  Gov¬ 
ernment  has  relied  on  ti»c  Information  and 
data  which  the  permit  lee  has  provided  tn 
rom»ect ion  wUn  lus  permit  application  If. 
subsequent  it  the  issuance  of  this  pc:  mil. 
s*:r  h  inhumation  and  data  prove  to  hr*  false. 
Incomplete  or  Innc.  urate,  this  permit  may 
be  nxMJj'ird,  su*  pruned  nr  revoked.  In  whole 
or  In  part,  and  or  the  Government  may.  In 
addition.  Institute  appropriate  legal  proceed¬ 
ings 

pi!)  That  h»>  modification  suspension,  or 
i evocation  of  this  permit  shill  not  be  the 
basis  for  any  claim  lor  damages  against  the 
United  States. 

tn)  That  the  permittee  shall  notify  the 
District  Engineer  at  whnt  time  Hie  activity 
authorized  herein  will  be  commenced,  as 
far  tn  advance  of  the  time  of  commencement 
as  the  District  Engineer  may  specify,  and  of 
anv  .suspension  of  work.  If  for  a  period  of 
more  Unm  one  week,  resumption  of  woik 
and  it:,  eonmletlon 

tot  1  hat  If  the  activity  authorized  herein 
is  not  started  on  or  before  ...  day  of 

.  . .  ,  10-  .  lone  year  from  the  date  of 

issuance  of  this  permit  unless  otherwise  spe¬ 
cified)  and  is  not  completed  on  or  beforo 
d.iv  of  .  .  ....  19  -  .  { three 

tears  form  the  date  of  Issuance  of  this  per¬ 
mit  unless  otherwise  Specified)  this  per¬ 
mit.  if  not  previously  revoked  or  specifically 
extended,  shall  automatically  expire 

(p)  That  this  permit  docs  not  authorize 

or  approve  the  construction  of  particular 
structure*,  the  authorization  or  approval  of 
which  nuv  require  authorization  by  the  Con¬ 
gress  or  other  ftgrnrics  of  Die  Federal  Gov¬ 
ernment 

cq)  That  If  and  when  the  permittee  de- 

r. irrs  abandon  1  f.r  ai-tutiy  authorized 

herein  unless  so.  h  abandonment  Is  part  of  a 
transfer  procedure  hv  whirl*  the  permittee  1* 
transferrin-  hi*  interests  herein  to  a  third 
party  pursuant  to  General  Condition  S 
hereof,  he  mu*.'  restore  the  arei\  tn  a  condi¬ 
tion  sallsi Hctory  tn  the  l>l-i:ii  t  Engineer 

(ri  That  if  the  recording  of  this  permit 
Is  possible  under  applicable  .State  or  local 
law.  the  permute*  ’hall  tike  such  action 
a*,  may  he  ruci  -  s.uy  to  rc<  ord  this  permit 
with  the  Register  «<f  Deeds  or  other  appro¬ 
priate  official  i  barged  with  the  responsibility 
for  maintaining  records  of  title  to  and  Inter¬ 
ests  tn  real  proper! 

IM  That  there  shall  he  no  unreasonable 
Inter  ferenrr  with  navigation  hy  the  existence 
or  use  «»f  the  activity  authr-ilzcd  herein 

<t)  That  tola  permit  may  not  oc  trans¬ 
ferred  to  a  third  party  without  prior  written 
notice  to  the  District  Engineer,  either  by  the 
transferee*  written  agreement  to  comply 
with  all  terms  and  conditions  of  this  permit 
or  bv  the  transferer  subscribing  to  this  per¬ 
mit  irt  the  apace  provided  below  and  thereby 

ai. r'elnr  to  comply  will*  all  terms  and  condi¬ 
tion*  of  this  prrrr.lt  In  addition.  If  the  per¬ 
mittee  transfers  the  Interests  authorized 
herein  by  cu'ivrvnncc  of  rcnllv.  the  deed  aha/) 
rrjeirnre  this  jvrmlt  and  the  terms  and 
conditions  specified  herein  and  this  permit 
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shall  be  recorded  along  with  the  deed  with 
the  Register  of  Deeds  or  other  appropriate 

official 

II  Special  Conditions  Mere  list  rotiditfi-ns 
relating  specifically  to  the  proposed  strut  lure 
or  work  authorized  hy  Hits  permit  The  fol¬ 
lowing  Special  Conditions  will  be  applicable 
when  appropriate 

5fruef iirej  In  o*  A  fleeting  Navigable  H  aters 
o/  the  Untied  States 

ia)  'l  hat  this  permit  does  not  authorize 
the  interfc»rn*c  with  any  existing  or  pro¬ 
posed  Federal  j  rojcct  and  that  the  permittee 
shall  not  be  entitled  to  compensation  lor 
damage  or  Injurv  to  the  structures  or  work 
authorized  herein  which  may  be  caused  bv 
or  result  from  existing  nr  future  operatic. ns 
tmrtert.Vten  by  the  United  States  in  the  pub¬ 
lic  interest. 

ib)  That  no  attempt  shall  be  made  by  the 
permittee  to  pieieut  the  full  and  free  use  by 
Die  public  of  all  navigable  waters  at  or  ad¬ 
jacent  to  the  activity  authorized  by  this  per¬ 
mit 

<r>  That  1/  t Do  display  of  lights  and  signals 
on  any  structure  or  work  authorized  herein 
is  rot  other  wire  provided  for  by  law.  such 
lights  and  signals  as  may  be  prescribed  by 
the  United  Slat  re  Coast  Guard  shall  be  In¬ 
stalled  and  maintained  by  and  at  the  ex¬ 
pense  of  the  permittee 

<  rt )  That  the  permittee,  upon  receipt  of  a 
notice  of  revocation  of  this  permit  or  upon 
Its  expiration  before  completion  of  the  au¬ 
thorized  structuri  or  work,  shall,  without  ex¬ 
pense  to  the  United  States  and  in  such  time 
and  manner  as  the  S^retary  of  the  At  my  or 
his  authorized  representative  may  dliect  re¬ 
store  the  waterway  to  Its  former  condition* 
If  the  prrm’Mrc  falls  to  comply  with  the 
direction  of  lb*  S-cretarv  of  the  Armv  or  his 
authorized  representative,  the  Secretary  or 
hts  dcslrm-e  mav  restore  the  waterway  to  Us 
former  condlt'oo.  bv  con  Ir. art  or  otherwise, 
and  recover  the  cost  thereof  from  the  per- 
ntttoe 

<r)  Structures  Tor  Small  Boats  Tfiat  per¬ 
mittee  herebv  recognizes  the  possibility  that 
the  structure  permuted  herein  mav  be  sub¬ 
ject  to  damage  bv  wave  wash  from  pas-tnc 
vessels.  The  Issuance  of  this  permit  does  not 
relieve  the  permittee  from  taking  al)  proper 
steps  to  Insure  the  Intecrltv  of  the  structure 
permitted  herein  and  the  safety  of  boats 
moored  thereto  from  damace  bv  wave  wash 
and  the  permittee  shall  not  hold  the  Ui.lt  *  4 
Slates  liable  for  any  such  damage. 

Maintenance  Dredging 

<a*  That  when  the  work  authorized  herein 
Includes  periodic  maintenance  dredging,  tt 
may  he  performed  under  this  pcimlt  for  - 
years  from  the  date  of  Issuance  of  this  permit 
(ten  year*  unless  otherwise  Indicated). 

(b|  1  hat.  T lac  permittee  will  advise  the  Dis¬ 
trict  Engineer  In  writing  at  least  two  weeks 
before  he  Intends  to  undertake  any  main¬ 
tenance  dredging 

Discharges  of  Drcdqcd  or  Fill  Material  Into 
H’ofcrj  of  the  United  States 

fa)  That  the  discharge  will  he  curried  out 
In  conformity  with  the  goals  and  ohjertivrs 
or  the  EPA  Guidelines  established  pursuant 
to  Section  404  ib)  of  the  EWPCA  And  pub¬ 
lished  in  40  CFR  230; 

(h)  That  the  discharge  will  consist  of  suit¬ 
able  material  free  from  toxic  pollutants  In 
other  than  truce  quantities; 

ID  lliat  the  fill  created  by  the  discharge 
will  be  properly  maintained  to  prevent  ero¬ 
sion  and  other  non -point  sources  of  pollu¬ 
tion.  and 

(d)  That  the  discharge  will  not  occur  In  a 
component  of  the  National  Wild  and  Scenic 
River  System  or  In  a  component  of  a  Stale 
w  lid  and  scenic  river  system 
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Dumping  of  Dredged  Haler uU  Into 
Ocean  Water* 

iu)  the  dumping  will  be  carried  out 

in  conformity  with  the  goals,  objectives,  arid 
requirements  of  the  EPa  criteria  established 
pursuant  to  faction  102  of  the  Marine  Pro¬ 
tection.  Research  and  6anctuarlea  Act  of 
1972,  published  in  40  CPR  220  228 

( b )  That  the  parrolttee  shall  place  h  copy 
of  this  permit  in  a  conspicuous  place  in  the 
vessel  to  be  used  for  the  transportation  ami-' 
or  dumping  of  the  dredged  material  as  au¬ 
thorized  herein 

This  permit  shall  become  effective  on  the 
date  of  the  District  Engineer's  signature 

Permittee  hereby  accepts  and  agrees  to 
comply  with  the  terms  and  conditions  ol 

this  pen  -it. 


( Permittee ) 
(Date) 

By  authority  of  the  Secretary  of  the  Army 


(District  Engineer! 


(Date) 

Transferee  hereby  agrees  to  comply  with 
the  t.*rins  and  conditions  of  this  permtt 


(Transferee  i 


( Date) 

Au-tNDU  B  —  Ml  MOBANDUM  OF  UnDFRSIANO- 

u»i<:  BnwrjN  the  Sw:»r-  ay  or  thf  Intt- 

mor  and  the  SecRETARr  >r  tht.  army 

!n  recognition  of  the  responsibilities  of 
the  Secretary  of  the  Army  under  sections  10 
and  13  of  the  Act  of  March  3.  1899  (33  U.SC. 
40j  and  407).  relating  to  the  control  of  dredg¬ 
ing.  filling,  and  excavation  In  the  navigable 
waters  ol  the  United  States,  and  the  con¬ 
trol  of  refuse  In  such  waters,  and  the  Inter¬ 
relationship  of  those  responsibilities  with 
the  responsibilities  of  the  Secretary  of  the 
Interior  under  the  Federal  Water  Pollution 
Control  Act.  a-  amended  (33  U  S.C.  466  et 
seq  ) .  the  Fi^h  and  Wildlife  Coordination 
Act.  as  amended  (16  DSC.  6G1-666C).  and 
the  Flih  and  Wildlife  Act  of  1956.  as  amended 
(16  U  S  C.  742a  et  scq).  relating  to  the  con-  . 
trol  and  prevention  of  water  pollution  In 
such  waters  and  the  conservation  of  the  Na¬ 
tion's  natural  resources  and  related  environ¬ 
ment.  Including  fish  and  wildlife  and  recre¬ 
ational  values  therein;  In  recognition  of  our 
joint  responsibilities  under  Executive  Order 
No  n?od  to  Improve  water  quality  through 
the  prevention,  control,  and  abatement  of 
water  pollution  from  Federal  and  federally 
licensed  activities;  and  in  recognition  of 
other  provisions  of  law  and  policy,  we.  the 
two  Secretaries,  adopt  the  following  policies 
and  procedures. 

POLICIES 

l  It  is  the  policy  of  the  two  Secretaries 
that  there  shall  be  full  coordination  and 
<  'M.pe'atlon  between  their  respective  Depart¬ 
ments  on  the  above  responsibilities  at  all  or¬ 
ganizational  levels.  ai:r|  it  Is  their  view  that 
maximum  eflorts  in  the  discharge  of  those 
respond’  iiities.  including  the  resolution  of 
dtnerint,  views,  must  be  undertaken  at  tho 
earliest  practicable  time  and  at  the  field  or- 
(Mni/attonal  milt  most  directly  concerned. 
Accordingly.  District  Engineers  of  the  U  S. 
Army  <  orps  of  Engineers  shell  coordinate 
with  I  hr  Regional  Directors  of  the  Secretary 
of  the  interior  on  t»M,  and  wildlife,  recrea¬ 
tion  and  pollution  problem*  associated  with 
dredging  filling,  and  cxraxnn*  r,  operations 
to  be  lot.durled  under  permits  DMicd  under 
the  l ROfl  Art  In  the  naMgnhle  waters  of  the 
United  Stales  njid  t*  ey  ghall  avail  them- 
selves  of  if  '-  technical  advice  and  assistance 
with  l  s.n  Direct*  «s  may  provide 
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2.  The  Secretary  of  the  Army  will  Reck  the 
advice  and  counsel  of  the  Secretary  of  the 
Interior  on  difficult  ca.se s.  If  the  Secretary 
of  the  Interior  advises  that  proposed  opera¬ 
tions  will  unreasonably  Impair  natural  re¬ 
sources  or  the  related  environment,  including 
the  fish  and  wildlife  and  recreational  values 
thereof,  or  will  reduce  the  quality  of  such 
waters  In  violation  of  applicable  water  qual¬ 
ity  standards,  the  Secretary  of  the  Army 
in  acting  on  the  request  lor  a  permit  will 
carefully  evaluate  the  advantages  and  bene¬ 
fits  of  the  operations  in  relation  to  the  re¬ 
sultant  loss  or  damage.  Including  all  data 
presented  by  the  Secretary  of  the  Interior, 
and  will  either  deny  the  permit  or  include 
such  condition.*  In  the  permit  its  be  deter¬ 
mines  to  be  in  the  public  interest.  Including 
prowsion'*  that  will  assure  compliance  with 
water  quality  standards  established  in  ac¬ 
cordance  with  law 

PROCEDURES  »  R  CARRYING  OUT  THESE  POLICIES 

1  Upon  receipt  of  an  application  for  a 
permit  for  dredging,  filling,  excavation,  or 
other  related  work  in  navigable  waters  of  the 
United  States,  the  District  Engineers  shall 
send  notices  to  an  Interested  parties.  Includ¬ 
ing  the  Appropriate  Regional  DlreeVrs  of  the 
Federal  Watet  Pollution  Control  Administra¬ 
tion.  the  United  States  Fish  and  Wildlife 
Service,  and  the  National  Park  Service  of  the 
Department  of  the  Inl/rior.  and  the  appro¬ 
priate  State  conservation,  resources,  and 
water  pollution  agencies. 

2  Such  Regional  Directors  of  the  Secretary 
of  the  Interior  shall  Immediately  make  such 
Studies  and  Investigations  as  they  deem  nec¬ 
essary  or  desirable,  consult  with  the  appro¬ 
priate  State  aF:e ncies.  and  advise  the  District 
Engineers  whether  the  work  proposed  by  the 
permit  applicant.  Inafndfrig  the  deposit  of 
any  material  In  or  near  the  navigable  waters 
of  the  United  States,  will  reduce  the  quality 
of  such  waters  In  violation  of  applicable 
water  quality  standards  or  unreasonably  Im¬ 
pair  natural  resources  or  the  related  environ¬ 
ment. 

3  The  District  Engineer  will  hold  public 
hearings  on  permit  applications  whenever 
response  lo  a  public  notice  Indicates  the’ 
hearings  arc  desirable  to  afford  all  Interest*  v 
parties  fi  ll  opportunity  to  be  heard  on  ob¬ 
jection*  raised 

4  The  District  Engineer.  In  deciding 
whether  a  permit  should  be  Issued,  shall 
weigh  all  relevant  factors  In  reaching  his  de¬ 
cision  In  any  case  where  Directors  of  the 
.Secretary  of  the  Interior  advise  the  District 
F.nglnecrs  that  proposed  work  will  impair 
the  water  quality  In  violation  of  applicable 
water  quality  standards  or  unreasonably  im¬ 
pair  the  natural  resources  or  the  iclated  en¬ 
vironment.  he  .shall,  within  the  limits  of  his 
responsibility,  encourage  the  applicant  to 
take  slept  that  will  resolve  the  objections  to 
the  work  Falling  In  this  respect,  the  District 
Engineer  shall  forward  the  case  for  the  <  m- 
Rlderatinn  of  the  Chief  of  Engineers  and  the 
appropriate  Regional  Director  of  the  Secre¬ 
tary  of  the  Interior  ahall  submit  his  views 
and  recommendations  to  his  agency's  Wash¬ 
ington  Headquarters 

5  The  Chief  of  Engineer*  shall  refer  to  the 
Under  Secretary  of  the  Interior  all  those 
cases  referred  to  him  containing  unresolved 
substantive  difference*  of  views  and  he  shall 
include  hi*  anaivsla  thereof,  for  the  purpose 
of  obtaining  the  Department  of  Interior's 
comments  prior  to  final  determination  of  the 
issues 

6  In  those  rases  where  the  Chief  of  En¬ 
gineers  and  the  Under  Secretary  ore  unable 
to  resolve  the  remaining  issues,  the  rases 
will  be  referred  to  the  Secretary  of  the  Army 
for  decision  In  consultation  with  the  Serre- 
t ary  of  the  Interior. 


7.  If  In  the  course  of  operation*  within  this 
understanding,  either  Secretary  finds  Its 
terms  In  need  of  modification,  he  may  notify 
the  other  of  the  nature  of  Die  desired 
changes.  In  that  event  the  Secretaries  shall 
within  90  days  negotiate  such  amendment 
as  is  considered  desirable  or  may  agree  upon 
termination  of  this  understanding  at  the  end 
of  the  period. 

Dated:  July  13.  1067 

Eti  wart  L  Udall. 

Secretary  o/  fhe  Interior. 

Dated  July  13.  1967. 

Stanley  Risok. 

Secretary  o/  ffte  Army. 


PART  325— ENFORCEMENT 

Sec 

32G  I  Purpose 
32C  2  Discovery 
326  3  Investigation 
326  4  Legal  Action 

326  5  Processing  After  the- fact  Applications. 

Authority.  33  DSC  40J  et  seq  ;  33  U.S.C. 
1344.  33  U  S  C  1413. 

§  32f*.  1  Purpose. 

This  regulation  prescribe  *  the  policy, 
practice,  and  procedure.*  to  be  followed 
by  the  Corps  of  Engineers  in  correction 
with  activities  requiring  Department  of 
the  Army  permits  that  are  performed 
without  pnor  authorization 

§  326.2  Disvtncry  of  unautliori/rJ  uf- 
li\it>  in  f'niprm 

When  the  District  Engineer  becomes 
aware  of  any  unauthorized  activity  which 
is  still  in  progress,  he  shall  immediately 
issue  a  cease  and  desist  order  to  aij  per¬ 
sons  responsible  for  and/or  involved  in 
the  performance  of  the  activity,  if  ap¬ 
propriate.  the  District  Engineer  may  also 
order  interim  protective  measures  to  be 
taken  in  order  to  protect  the  public  in¬ 
terest 

§326.3  lr»*c  .ligation. 

The  District  Engineer  shall  commence 
an  immediate  investigation  of  all  unao- 
thorized  activities  brought  to  his  atten¬ 
tion  to  ascertain  the  facts  surrounding 
the  activity  In  making  this  investigation, 
the  District  Engineer  shall  solicit  the 
views  of  the  Regional  Administrator  of 
the  F.nvnonmental  Protection  Agency, 
the  Regional  Director  of  the  1’5  Fish 
and  Wildlife  Service,  and  the  Regional 
Director  of  the  National  Marine  Fisheries 
Service,  and  other  appropriate  Federal. 
Stntc,  and  local  agencies  He  shall  also 
request  Die  persons  involved  in  the  un¬ 
authorized  activity  to  provide  appropri¬ 
ate  information  on  the  activity  to  assist 
him  in  hi*  evaluation  and  in  recom¬ 
mending  the  course  of  action  to  te  taken. 
The  District  Engineer  shall  evaluate  the 
Information  and  views  developed  during 
this  investigation  in  conjunct-^  with 
the  appropriate  factors  and  criteria  that 
pertain  to  the  particular  unaithoi  ized 
activity  as  cited  in  31  CFK  Parts  320,  321, 
322.  323.  and  324.  and  the  guidance  con¬ 
tained  In  $326  4.  below.  Foliow-.ng  this 
evaluation,  the  District  Engineer  shall 
formulate  recommendations  as  to  the  ap¬ 
propriate  administrative  and  /or  iegal  ac¬ 
tion  to  be  taken. 
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§  326.4  L**.!  action. 

(a)  District  Engineers  shall  be  guided 
by  the  following  policies  In  determining 
whether  an  unauthorized  activity  re¬ 
quires  appropriate  legal  acUon: 

11)  Criminal  action.  Criminal  action 
is  considered  appropriate  when  the  facts 
surrounding  an  unauthorized  activity  re¬ 
veal  the  necessity  for  punitive  action 
and/or  when  deterrence  of  future  unau¬ 
thorized  activities  in  the  area  is  consid¬ 
ered  essential  to  the  establishment  <»r 
maintenance  of  a  viable  permit  program. 

<2>  Civil  action  Civil  action  is  con¬ 
sidered  appropriate  when  the  pi  cl  uni - 
nary  evaluation  of  the  unauthorized  ac¬ 
tivity  reveals  that  <*>  restoration  is  in 
the  public  interest  and  attempts  to  .•se¬ 
cure  voluntary  restoration  have  failed, 
or  (ii>  the  unauthorized  activity  is  in 
the  public  interest  but  must  be  altered 
cr  modified  by  judicial  order  been  use  at¬ 
tempts  to  secure  voluntary  compliance 
have  failed,  or  (hi*  a  civil  penalty  tinder 
Section  300  of  the  FWl’PA  is  warranted 

(bi  Preparation  of  case.  If  the  District 
Engineer  determines  that  legal  action  is 
appropriate,  he  shall  prepare  a  litiga¬ 
tion  report  which  shall  contain  on  analy¬ 
sis  of  the  data  and  information  obtained 
during  his  investigation  and  a  recom¬ 
mendation  of  appropriate  civil  and  ci  ini- 
inal  action  In  those  rases  where  the 
analysis  of  the  farts  developed  duiiitg 
his  investigation  (when  made  In  con¬ 
junction  with  the  appropriate  factors 
and  criteria  specified  in  33  CFR  Parts 
320.  321.  322.  323.  and  324)  leads  to  the 
preliminary  conclusion  that  removal  *f 
the  unauthorized  activity  is  in  the  public 
interest,  the  District  Engineer  shall  also 
recommend  restoration  of  the  area  to  its 
original  or  comparable  condition. 

<c)  Referral  to  local  U.S.  Attorney  F  i- 
rent  as  provided  in  subsection  <d>.  Dis¬ 
trict  Engineers  me  authorized  to  icier 
the  following  cases  directly  to  the  local 
U.S  Attorney. 

it)  All  unauthorized  structures  or 
work  in  or  affecting  navigable  waters  of 
the  United  States  that  fall  exclusively 
within  the  purview  of  Section  10  of  the 
River  and  Harbor  Art  of  18‘>9  (see  33 
CFR  Part  322)  for  which  a  criminal  fine 
or  penalty  under  Section  12  of  that  AvI 
ul3  USC  40G>  is  considered  appropriate. 

12)  All  civil  actions  involving  small 
unauthorized  structures,  such  as  pi<  rs. 
which  the  District  Engineer  determine.; 
are  .»  not  in  the  public  interest  and 
them  to  must  be  removed,  or  <ii»  arc  in 
the  public  interest  but  must  he  altered  or 
modified  by  judicial  order,  because 
•  : tempts  to  secure  voluntary  compliance 
have  f  »iled. 

*3>  All  violations  of  Sicticn  301  of  I  lie 
]  id  rial  Water  Pollution  Control  Act 
Amendments  of  1932  <33  USC  1311)  in¬ 
volving  the  un:uil>;oii/.rd  riisdi.ur.c  °f 
(lrc.le.ed  or  fill  material  into  the  v.n»*i?; 
of  the  United  Stabs  where  the  Pi.tnrt 
Engineer  drlern  me*.  with  the  comiM- 
|c;jcc  of  the  Kepioiial  Admmist ral»i , 

1  hat  chit  and  or  i iii.mi.il  action  pur:**- 
an  to  Section  309  of  the  FWF(  A  is 
appropriate 

<4 1  All  ca?c.<  for  v  hi«  li  a  tempninii  rc 
straining  order  and  or  preliminary  in¬ 


junction  is  appropriate  following  nt»n- 
coinpliancc  with  a  cease  and  desist  order. 

Information  copies  of  all  letters  ol  re- 
lcrrnl  shall  be  forwarded  to  the  Chief  of 
Engineers.  ATTN:  DAEN-CCK.  and  the 
Chief  Pollution  Control  Section.  Land 
and  Natural  Resources  Division.  Depart¬ 
ment  of  Justice.  Washington.  DC.  20530. 

(d>  Referral  to  Office.  Chief  of 
Engineers.  District  Engineers  shall  pre¬ 
pare  and  forward  a  litigation  report  to 
the  Office.  Chief  ot  Engineers.  ATTN; 
DAEN-CCK.  for  nli  other  cases  not  iden¬ 
tified  in  subsection  *c)  in  which  civil 
and/or  criminal  action  is  considered  ap¬ 
propriate,  including: 

( j )  Ail  cases  iiivuiving  significant  ques¬ 
tions  of  law  or  fact; 

1 2 1  All  cases  involving  discharges  of 
dredged  «ir  fill  maleiml  into  watery  of 
the  United  States  that  arc  not  inter¬ 
state  waters  or  navigable  waters,  of 
the  United  Stales.  or  part  of  a  surface 
tributary  system  to  there  waters; 

«3)  All  cases  involving  recommenda¬ 
tions  for  substantial  or  complete  restora¬ 
tion; 

<4i  All  eases  involving  violations  of 
Section  9  of  the  River  and  Harbor  Act 
of  1399;  and 

■  5 1  All  cases  involving  violations  of 
the  Marine  Protection.  Research  and 
Sanctuaries  Act  of  1972. 

ic«  If  the  District  Engineer  refers  a 
rase  to  the  local  U.S.  Attorney  or  if 
criminal  and/or  civil  action  is  instituted 
a*:;’ inM  the  responsible  person  for  any 
unauthorized  activity,  the  District  En¬ 
gineer  shall  not.  nrrept  for  processing 
any  application  for  a  Department  of 
the  Army  pci  nut  until  final  disposition 
cf  I  he  referral  action  and/ or  all  judicial 
proceedings,  including  the  payment  of 
all  prescribed  penalties  and  fines  and/or 
completion  of  all  v.oik  ordered  bv  the 
court  Thereafter,  the  Disliirt  Engineer 
may  accept  an  application  for  a  permit; 
provided,  that  with  lesprct  to  any  judi¬ 
cial  order  requiting  partial  or  total  res¬ 
toration  of  an  area.  I  he  District  Engi¬ 
neer.  if  so  ordered  bv  the  court,  shall 
supervise  this  restoration  effort  and  may 
allow  the  responsible  persons  to  apply 
for  n  permit  for  only  that  portion  of 
the  mi  authorized  activity  for  which  res¬ 
toration  has  not  been  so  ordered. 

§  32f*..>  l>r«itr>si»ig  afl*T-lliof acl  nppli- 


ln  those  cases  in  which  the  District 
KiipiniiT  » lot c* i  mines  that  the  unau- 
thon/.rd  activity  does  not  warrant  legal 
action  the  following  procedures  shall  be 
fallowed. 

(pi  Processing  and  evaluation  of  ap¬ 
plication*;  for  ailcr-Lhc-  fact  authoriza¬ 
tions  for  aclivitirs  undertaken  without 
It;**  required  Department  ol  the  Army 
permits  will  In  all  other  respects  follow 
the  standard  imhcirs  and  procedures  of 
33  (  Mf  I 1 I  .*•  330  725  Thus,  authoriza¬ 
tion  may  si  ill  be  denied  in  ac  cordance 
w  nh  li  •  «  oiieics  and  procedures  of  those 
rerukil  :r*iis. 

•  t»>  Wlw  re  after  thc-fact  authoriza¬ 
tion  in  accordance  with  this  paragraph 
is  /bp-  mined  lobe  in  the  public  interest, 
the  standard  permit  form  for  the  nrt.iv- 
ity  will  l)c  um<?  omtUing  Inappropriate 


conditions.  ami  including  whatever  spe¬ 
cial  conditions  the  District  Engineer  m;t> 
deem  nppropii.ite  to  mitigate  oi  pi  event 
undesirable  ellecU  which  may  have  oc¬ 
curred  or  might  occur. 

<c)  Where  after -the -fact  aiithonza 
tion  is  not  determined  to  be  m  the  publu 
Interest.  Uie  notification  of  the  denial  o 
the  permit  will  prescribe  any  corrcctm 
actions  to  be  taken  In  connection  will 
the  work  already  accomplished,  mclud 
inc  restoration  of  those  areas  subject  t< 
denial,  and  establish  a  reasonable  perm- 
of  time  for  the  applicant  to  complet- 
such  actions  The  Dirti  ict  Engineer,  aft" 
denial  of  the  permit,  will  again  ronsirtr 
whether  civil  and  or  criminal  action  i 
appropriate  in  accordance  with  f  32G  •, 

<d>  If  the  applicant  declines  to  arcei 
the  proposal  permit  conditions  or  fail 
to  take  corrective  action  prescribed  i: 
the  notification  of  denial,  or  if  the  Dff 
trict  Engineer  determines,  after  denyiri 
Ihe  permit  application,  that  legal  actio 
is  appropriate  the  matter  will  be  re¬ 
ferred  to  tlie  Chief  of  Engineer?  ATTN 
DAEN-CCK.  with  recommendations  fo 
appropriate  action. 

PART  327— PUBLIC  HEARINGS 

Scr 

327  I  pn  rpnsr 
327  2  Applicability 
327  3  Definitions 
327  4  General  polirles 

327  5  Presiding  oflicer 

327  6  I.rj'.i)  adviser. 

327  7  HeprescnlAtlon 
327  8  Conduit  of  hearings. 

327  9  Filing  of  transcript  of  the  puhl 
hearing 

327  10  Powers  of  ihe  presiding  officer. 

327  M  Public  nolicc 

Aoriioai r y  31  USC  PH  13  USC  14! 

§  327.1  Purpose. 

This  regulation  prcscubcs  the  polic- 
practice  and  procedures  to  be  follow c 
by  the  V  S.  Army  Corps  of  Engineers  i 
the  conduct  of  public  hearings  conducts 
in  the  evaluation  of  a  propped  Depart 
inent  of  the  Army  permit  action  or  Fee 
cral  project  as  defined  in  f  3 27  3  belo 
including  those  held  pursuant  to  Sect  in 
404  of  the  Federal  Water  Pollution  Cor 
trol  Act  < FWPCA i  (33  USC  124*1  an 
Section  103  of  the  Marine  Protect  uu 
Research  and  Sanctuaries  Act  (MPRSA 
8$  amended  ‘33  U  S  C.  1413*. 

§  327.2  \»»|»!ii  . 

This  regulation  Is  applicable  to  .i 
Divisions  and  Districts  responsible  fi 
the  conduct  of  public  healings. 

§  327.3  PtTiiiilimi>. 

i a)  Public  nearing  means  a  public  pn 
(Ceding  conducted  fur  Uic  purpose  o(  ai 
quiring  information  or  evidence  win* 
will  be  considered  in  evaluating  a  pn 
posed  Dcpaitmcnl  of  the  Armv  pei  m 
action,  or  1'cdrr.il  piojcct.  and  which  a  I 
folds  lo  Hie  public  the  oppoituinty  t 
picsont  Uieir  views,  opinions,  and  miot 
mat  son  on  such  pci  nut  actions  or  Kedci. 
projects. 

ib'  Pumit  action,  as  u*id  her  nr 
meins  the  icview  of  an  application  foi 
permit  puiMiant  to  Section  10  of  ti* 
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River  and  Harbor  Act  of  1899  (33  U.8  C. 
4031.  Section  404  of  the  FWPCA  (33 
S.C.  1344).  the  Outer  Continental 
.elf  Act  (43  use  1333(f)),  and  Sec¬ 
tion  103  of  the  MPRSA  of  1972,  as 
amended  (33  US  '  11  ■  ~r  (he  modi¬ 
fication  or  revocation  of  any  Depart¬ 
ment  of  the  Army  permit.  (See  33  CFR 
325  7.) 

(c)  Federal  project  means  a  Corps  of 
Engineers  project  (wor:  or  activity  of 
any  nature  for  any  purpose  which  Is  to 
be  performed  by  the, Chief  of  Engineers 
pursuant  to  Congressional  authoriza¬ 
tions)  Involving  the  discharge  of  dredged 
or  fill  material  into  waters  of  the  United 
States  or  the  transportation  of  dredged 
material  for  the  purpose  of  dumping  It 
In  ocean  waters  subject  to  Section  404  of 
the  FWPCA  (’7  U  «  C  <  4"  or  Section 
103  of  tjie  MPRSA.  as  amended  (33 
U  SC.  1413;  and  33  CFTl  209.145.  (This 
regulation  supersedes  all  references  to 
public  meetings  in  33  CFR  209.145.) 

§  327.4  Ccneral  policies. 

(a)  A  public  hearing  wl’l  be  held  in 
connection  with  the  consideration  of  a 
Department  of  the  Army  permit  applica¬ 
tion  under  Section  404  of  the  FWPCA  or 
Section  103  of  the  MPRSA.  or  a  Federal 
project  whenever  ft  public  hearing  will 
assist  In  making  a  decision  on  such  per¬ 
mit  application  or  Federal  project  In  ad¬ 
dition.  a  public  hearing  may  be  held  when 
it  is  proposed  to  modify  or  revoke  a  per¬ 
mit  (See  33  CFR  325.7.) 

(b >  Unless  the  public  notice  specifies 
that  a  public  hearing  will  be  held,  any 
person  may  request,  in  writing,  within 
the  comment  period  specified  In  the  pub¬ 
lic  notice  on  a  Department  of  the  Army 
permit  application  under  Section  404  of 
the  FWPCA  or  Section  103  of  the 
MPRSA  or  on  a  Federal  project,  that  a 
public  hearing  be  held  to  consider  the 
material  matters  in  issue  in  the  permit 
application  or  Federal  project.  Upon 
receipt  of  any  such  request,  stating  with 
particularity  the  reasons  lor  holding  a 
public  hearing,  the  District  Engineer 
shall  promptly  set  a  time  and  place  for 
the  public  hearing,  and  give  due  notice 
thereof,  as  prescribed  in  5  327.11  below 
Requests  for  a  public  hearing  under  this 
paragraph  shall  be  granted,  unless  the 
District  Engineer  determines  that  the 
issues  raised  arc  insubstantial  or  there 
is  otherwise  no  valid  Interest  to  be  served 
■  ,i  hearing  The  District  Engineer  will 
eii.e  such  a  determination  in  writing, 
ai  ’  ..uiunlcate  his  reasons  therefor  to 
I  mi  nesting  parties. 

.  In  cases  mv*  ring  the  evaluation 
(,  a  Department  of  sue  Army  permit  ap¬ 
plies  Men  only  under  Section  10  of  the 
Rr  I  a. ill  Harbor  Art  of  1899  (33  U.8.C. 
407  public  hearings  will  be  held  upon 
wr  i  ten  request  whenever  the  District 
Engineer  determines  that  there  is  suffi- 
<  lent  public  interest  to  warrant  such 
.  rtmn  Among  the  instances  warranting 
public  hearing'  arc  general  public  oppo¬ 
sition  to  a  proposed  work.  Congressional 
requests  or  requests  from  responsible 
i or  authorities,  or  controversial  cases 
,  ,i  ng  significant  environmental 
ir» 


<d>  In  case  of  doubt,  a  public  hearing 
shall  be  held.  HQDA  has  the  discretion¬ 
ary  power  to  require  hearings  in  any  case. 

(e>  In  fixing  the  time  and  place  for  a 
hearing,  due  regard  shall  be  had  lor  the 
convenience  and  necessity  of  the  Inter¬ 
ested  public. 

§  327. S  Presiding  officer. 

(a)  The  District  Engineer.  In  whose 
District  a  matter  arises,  shall  normally 
serve  as  the  Presiding  Officer.  When  the 
District  Engineer  is  unable  to  serve,  he 
may  designate  the  Deputy  District  Engi¬ 
neer  as  such  Presiding  Officer.  In  any 
case,  he  may  request  the  Division  Engi¬ 
neer  to  designate  anottier  Presiding  Offi¬ 
cer  In  cases  of  unusual  interest,  the 
Chief  of  Engineers  reserves  the  power  to 
appoint  such  person  ns  he  deems  appro¬ 
priate  to  serve  as  the  Presiding  Officer. 

(b>  The  Presiding  Officer  in  each  case 
shall  establish  a  hearing  file.  The  hearing 
file  shall  include  a  copy  of  any  permit 
application  or  permits  and  supporting 
data,  any  public  notices  Issued  In  the 
case,  the  request  or  requests  for  the  hear¬ 
ing  and  any  data  or  material  submitted 
in  justification  thereof,  materials  sub¬ 
mitted  in  opposition  to  the  proposed  ac¬ 
tion.  the  hearing  transcript,  and  such 
other  materia!  as  may  be  relevant  or  per¬ 
tinent  to  the  subject  matter  of  the  hear¬ 
ing.  The  hearing  file  shall  be  available  for 
public  Inspection  with  the  exception  of 
material  exempt  from  disclosure  under 
the  Freedom  of  Information  Act. 

§  327.6  Legal  adviser. 

In  each  public  hearing,  the  District 
Counsel  or  his  designee  shall  serve  as 
legal  adviser  to  the  Presiding  Officer  in 
ruling  upon  legal  matters  and  issues  that 
may  arise. 

§  327.7  lt»-prc-riil:il  ion. 

At  the  public  hearing,  any  person  may 
appear  on  his  own  behalf,  and  may  be 
represented  by  counsel,  or  by  otiier  repre¬ 
sentatives 

§327.8  Conduct  of  hearing*. 

(a)  Hearings  shall  be  conducted  by  the 
Presiding  Officer  in  an  orderly  but  ex¬ 
peditious  manner.  Any  person  shall  be 
permitted  to  submit  oral  or  written  state¬ 
ments  concerning  the  subject  matter  of 
the  hearing,  to  call  witnesses  who  may 
present  oral  statements,  and  to  present 
recommendations  as  to  an  appropriate 
decision.  Anv  person  may  present  writ¬ 
ten  statements  for  the  hearing  flic  prior 
to  the  time  the  hearing  file  is  closed  to 
public  submissions,  and  may  present  pro¬ 
posed  findings  and  recommendations 
The  Presiding  Officer  shall  afford  partici¬ 
pants  an  opportunity  for  rebuttal. 

<bi  The  Presiding  Officer  shall  have 
discretion  to  establish  reasonable  limits 
upon  the’ time  allowed  for  statements  of 
witnesses,  for  arguments  of  parties  or 
their  coiuiscl  or  representatives.  Rnd 
upon  the  number  of  rebuttals 

tc>  Cross-examination  of  witnesses 
shall  not  be  permitted. 

<d>  Alt  public  hearings  shall  be  re¬ 
ported  verbatim.  Copies  of  the  tran¬ 
scripts  of  proceedings  may  be  purchased 
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by  any  person  from  the  Corps  of  Engi¬ 
neers  or  the  reporter  of  such  hearing.  A 
copy  will  be  available  for  public  Inspec¬ 
tion  at  the  office  of  the  appropriate  Dis¬ 
trict  Engineer. 

<ei  All  written  statements,  charts, 
tabulations,  and  similar  data  oflercd  in 
evidence  at  the  hearing  shall,  subject  to 
exclusion  by  the  Presiding  Officer  for  rea¬ 
sons  of  redundancy,  be  received  In  evi¬ 
dence  and  shall  constitute  a  part  of  the 
hearing  file 

(f>  At  any  hearing,  the  Presiding  Of¬ 
ficer  shall  make  an  opening  statement, 
outlining  the  purpose  of  the  hearing  and 
prescribing  the  general  procedures  to  be 
followed.  The  Presiding  Officer  shall 
afford  participants  an  opportunity  to  re¬ 
spond  to  his  opening  statement. 

ig)  The  Presiding  Officer  shall  allow  a 
jyeriod  of  10  days  after  the  close  of  the 
public  hearing  for  submission  of  written 
comments.  After  such  time  has  expired, 
unlesss  such  period  is  extended  by  the 
Presiding  Officer  or  the  Chief  of  Engi¬ 
neers  for  good  cause,  the  hearing  file 
shall  be  closed  to  additional  public  writ¬ 
ten  comments. 

(hi  In  appropriate  cases,  the  District 
Engineer  may  participate  in  joint  public 
healings  with  other  Federal  or  State 
agencies,  provided  the  procedures  of 
those  hearings  meet  the  requirements  of 
this  regulation  In  those  cases  in  which 
the  other  Federal  or  State  agency  Is  re¬ 
quired  to  allow  cross-examination  in  its 
public  hearing,  the  District  Engineer  may 
still  participate  In  the  Joint  public  hear¬ 
ing  but  shall  not  require  cross  examina¬ 
tion  as  a  part  of  his  participation. 

< 1 )  The  procedures  in  subparagraphs 
(di.  ifi  and  (g)  of  this  Section  may  be 
waived  by  the  Presiding  Officer  in  ap¬ 
propriate  cases 

§  327.9  Filing  of  Iransrripl  of  llir  pulv 
I ic  liruring. 

Where  the  Presiding  Officer  is  the  ini¬ 
tial  action  authority,  the  transcript  of 
the  public  hearing,  together  with  all  evi¬ 
dence  introduced  at  the  public  hearing, 
shall  be  made  a  part  of  the  administra¬ 
tive  record  of  the  permit  action  or  Fed¬ 
eral  project.  The  initial  action  authority 
shall  fully  consider  the  matters  discussed 
at  the  public  hearing  in  arriving  at  his 
initial  decision  or  recommendation  and 
shall  address,  In  his  decision  or  recom¬ 
mendation.  all  substantial  and  valid  is¬ 
sues  presented  at  the  hearing.  Where  a 
person  other  than  the  initial  action  au¬ 
thority  serves  as  Presiding  Officer,  such 
person  shall  forward  the  transcript  of 
the  public  hearing  and  all  evidence  re¬ 
ceived  in  connection  therewith  to  the 
Initial  action  authority  together  with  a 
report  summarizing  the  issues  covered 
at  the  hearing.  The  report  of  the  Presid¬ 
ing  Officer  and  the  transcript  of  the  pub¬ 
lic  hearing  and  evidence  submitted  there 
shall  in  such  cases  be  fully  considered  by 
the  Initial  action  authority  in  making  ha 
derision  or  recommendation  to  higher 
authority  as  to  such  permit  action  or 
Federal  project. 

§  327.10  Povm  of  lli e-  Presiding  Oflierr. 

Presiding  Officers  shall  have  the  fol¬ 
lowing  powers: 

».  1 9ZZ 
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<•)  To-rvgulal*  the  course  at  hearlnc 
Including  the  order  of  all  leaaioiu  and 
the  scheduling  thereof,  after  an;  Initial 
session,  and  the  recessing,  reconvening, 
and  adjournment  thereof:  and 

(b)  To  talte  any  other  action  necessary 
or  appropriate  to  the  discharge  of  the 
duties  vested  In  them,  consistent  with 
the  statutory  or  other  authority  under 
which  the  Chief  of  Engineers  functions, 
and  with  the  policies  and  directives  of  the 
Chief  of  Engineers  and  the  Secretary  of 
the  Army. 

§  327.11  Public  notice. 

(a>  Public  notice  shall  be  eiven  ot  any 
Public  hearing  to  be  held  pursuant  to 
this  regulation.  Such  notice  shall  provide 
(or  a  period  of  not  less  than  30  days  fol¬ 
lowing  the  date  of  public  nonce  during 
which  time  Interested  parties  may  pre¬ 
pare  themselves  for  the  hearing,  except 
that,  in  cases  of  public  necessity,  a 
shorter  time  may  be  allowed  Notice  shall 
also  be  given  to  all  Federal  agencies  al- 
fected  by  the  proposed  action,  and  to 
State  and  local  agencies  having  an  in¬ 
terest  in  the  subject  matter  of  the  hear¬ 
ing.  Notice  shall  be  sent  to  ail  prisons 
requesting  a  hearing  and  shall  be  posted 
In  appropriate  government  buildings  and 
published  in  newspai>ers  of  general  cir¬ 
culation. 

(b)  The  notice  shall  contain  tunc, 
place,  and  nature  of  hearing,  the  legal 
authority  and  Jurisdiction  under  which 
the  hearing  Is  held:  and  location  of  and 
availability  ot  the  draft  Environmental 
Impact  Statement  or  Environmental 
Assessment 


PART  328 — HAflBOR  LINES 

Sec 

32H  1  Purpose  and  scope 
32B  2  Applicability 
328  3  References 
323  4  Definition 

328  5  The  purpose  of  harbor  lines 
3286  Establishment  or  modification  of 
harbor  lines. 

Aotmoxttt:  33  USC  401  et  seq 
§  328.1  l*ur|Woc  mid  scope. 

This  regulation  prescribes  the  policy, 
practice  and  procedures  concerning  har¬ 
bor  lines  and  ar.y  work  in  navigable  wa¬ 
ters  of  the  United  States  shoreward  of 
such  lines. 

§  328.2  Applii  aliiiil  . 

This  regulation  is  applicable  in  ail 
Corps  ot  Engineers  activities  and  in¬ 
stallations  having  Civil  Work  respon¬ 
sibilities. 

'•.22.3  It.-f.  i;-n.  .. 

.1 1  Scciion  II  i if  Ihc  liner  and  H.,r 
l  -  Arl  of  1899  ■  33  U  S'*  4<ri  i . 

ibi  Section  10  of  tt-c  Hiver  and  li  ir- 
bo'  Act  oi  1899  (33  USC  403  > . 

id  Public  I, aw  91  190.  the  National 
Em  ii  oumrnljl  Pol u ..  a<  t  o!  19J9 

-■  I'***.  1  lb  a. 

The  icim  "harbor  h  ,".m"  i  .  used  hit" 
in  Its  grume  miisc  It  Includes  l;.|a-r- 
of  harbor  lines  frequently  referred  to 
by  other  names,  inciu  hng.  for  example, 
pp  rlicad  linos  and  bu’khead  line- 


$  328.3  litr  pui|amr  of  Larin*  iuuw 

la)  Under  previous  policies,  practices 
and  procedures,  riparian  owners  eould 
erect  open  pile  structures  or  undertake 
solid  till  construction  shoreward  ot 
established  harbor  lines  without  obtain¬ 
ing  a  permit  under  33  DSC  403.  This 
was  a  matter  of  gTeat  concern,  particu¬ 
larly  In  cases  involving  long  established 
harbor  lints,  since  u!)  factors  affecting 
the  public  Interest  may  not  have  been 
taken  Into  account  at  the  time  the  lines 
wcie  cstahlisned.  Accordingly,  under 
previous  policies  practices  and  proce¬ 
dures  there  was  the  danger  that  work 
shoreward  of  existing  harbor  lines  could 
he  undertaken  without  appropriate  con¬ 
sideration  having  been  given  to  tire  im¬ 
pact  which  such  work  msv  have  ou  the 
environment  and  without  a  judgment 
having  been  made  as  to  whether  or  not 
the  work  was,  on  balance.  In  the  public 
interest 

(hi  In  order  to  or,.-, me  that  the  public 
mlcrrst  will  he  considered  and  protected 
nt  all  instances,  all  existing  and  future 
harbor  lines  ware  derlarrd  on  27  May 
1970  <  33  CKK  209  150 >  to  lie  guidelines 
lor  dc'ining,  with  respect  to  the  impact 
on  navigation  interests  alone,  the  off¬ 
shore  limits  of  open  pile  structures  (pier¬ 
head  linns)  or  fills  ibulkhrad  lines).  A 
permit  under  33  USC  403  is  required  in 
ecch  case  for  anv  work  whirh  is  com- 
incpced  shores ard  of  existing  or  future 
harbor  lines  af'er  27  May  1970.  Ap¬ 
plications  tor  permits  loi  woik  ui  navi¬ 
gable  .voters  of  the  Unncd  Stab  s  shore¬ 
ward  of  haroor  tines  shall  be  filed  and 
J. mossed  ui  accord  inre  wiln  tlie  pro¬ 
vision,  of  33  Cl  R  r.-irt  325  No  permit 
r,  moiiicd  'nr  w.i-k  completed  or  com- 
IIICIK  ‘■It  pi  ioi  to  '.'7  Mav  1370  in  con- 
foimai'ic  willi  oi  linr.  iiaibr.r  line  au- 
llir.i  |D 

S  121'-  '•  E-«  il  li-'.i  i  >•*  or  nm.Lficlinii 

•  ••  I  .t-'ior  I, -it--. 

A'-;  In-  >|  am-  I--'  Ihc  i  slab).. )im,. pi  l([ 
hew  nail.or  line'  or  the  modniratloii  of 
cxe  ting  harbor  lines  will  be  processed 
u:  a  manner  .similar  in  applications  for 
permit:,  for  wnik  m  tia\ igulde  waters  of 
tin*  United  tilaics  ibrldir  notice  con- 
i  .  rrn-g  ,:uy  such  applii  alien  will  be  sent 
to  ali  pailier  known  oi  boheved  to  be 
niter  '-1  ,'d  ill  the  :n>pl.,  alien  and  a  copy 
of  ihc  inline  will  be  |:n  lid  in  post 
iido  or  other  public  pl.o  ;  in  the  area 
l*in  h>  noli.  •  ■■  ipa.:  i..i.m  irovt  i.ng  i  ;- 
f",  iiud  ion  rei  'live  1  .  anv  liarl  "r  line  np- 
l'!i'"  "'ll  :  hall  niakf  q  ,  leai  that  harbor 
1  * '  *(  -  *  si,-  ."irid.  h. .  •*.  far  dclmiii.':  with 
'•  1"*1  In  the  mill.'.  I  on  n  i  ..ilion  m- 

t  ir  1-  . or  Ihc  oil  h.i.e  Inin's  of  o|  in 
mb-  tin  'tire.  0.  tip  .  .  Ibit  the 

,*t  ihti  bin.  nt  i.l  a  itaih"!  line  carries 
'•d'1  i'  li'  I-'  ini.-hw  th.il  individual 
at  I>h'-  ii;..ig,  lor  p-rnid  t.i  undertake 
wc'  ..hmrv.v  l  .if  anv  liail.ij  hue  vv  ill 

•  e  :  i  ml.  ,|  I  i  bhe  !.■  .  ]  nips  v  ill  be  hrld 

m  ’  iit-i'  " ; .| *1  ’ ,  I'a.n.  lor  the 

*■  1  b  ■'  Id  or  in  M.n.r  r.mti  ,,f  hail  oi 
lit  .  v.  1  .  nc..  i  I  h  i  r  appeals  Ui  lie  r.ulli- 

•  a  id  piiMir  mb'icsl  to  upl'fv  ihc  hold¬ 
ing  "I  a  public  licari'ic  or  when  respnn- 

■  b!  ■  I"  i  i  a  I.  ;  i.  I  ■  oi  loi .  I  am'ic,  Hi  -s, 

1  '  T  . .  '  *c’"b  -  'I  II'  ■  C'oi  "i  c  s.  ic- 


quist  that  a  hcoruig  be  in  Id  and  n  l 
likely  that  Information  wdi  be  prera  nbs 
at  the  hearing  that  will  be  ot  asststHno 
la  determining  whether  the  harbor  lip. 
should  be  established  or  modified  Dis 
trlct  Engineers  will  forward  all  recoru 
mendatlons  concerning  the  establish 
ment  or  modification  of  harbor  line 
through  the  appropriate  Division  Bn 
glneer  to  the  Office  of  the  Chief  of  f:n 
tmeen.  DAEN-CWO-N  No  new  hoxbo 
lines  Bill  be  established  and  no  exist 
lng  harbor  lines  will  be  modified  unles 
specifically  authorized  by  the  Chief  o 
Engineers. 


PART  329— DEFINITION  OF  NAVIGABL 
WATERS  OF  THE  UNITED  STATES 
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Aepioxir  33  USC  sol  et  seq 
$  329. 1  I’lirpiwr. 

Tins  regulation  defines  the  (err 
"i.c tillable  waters  ot  the  United  Stales 
a  ■  it  is  used  to  r)  "fine  authorities  of  th 
Corps  of  Fmln-ers  It  also  prescribes  th 
polic  v.  luartiee  and  procedure  to  he  use- 
in  determining  the  extent  of  the  junsriir 
lion  of  the  Corps  of  Engineers  and  i 
niisvvcrlnr  inquiries  loncerPinq  "nan 
gable  waU'rs  " 

k  329.2  \|iplir;,Litiij . 

Tills  rerulatiun  is  applicable  to  a! 
Coip-,  of  Engineers  Districts  ami  I'm 
Mens  having  Civil  Works  responsibililire 

§  329.3  t..  neral  jiiilieies. 

rrtei.se  tl'fiiut  runs  of  "n»w*-:,-i 
w -ters'  et  "naiirahtlpy"  me  uirnian  ! 
iL  l>(  nd  nt  ru  ui  heal  intern!'-:  Mu,i\  :u: 
cai.ro’.  1:.-  inaile  cnr.i'lip ne'y  hy  adnur 
Is1’:  tiv-  a  rein  .  Ilowevr.  the  poll.  ■ 
»*’il  Ciller  r, m« .imed  m  till,  irgulat  ,, 
are  in  i  i,,..e  rni.f,  rinauee  i'  .tit  the  te*  ' 
U-r  il  hy  the  I  e,J  T.d  Cruib  .inti  d<  t<  - 
inui.di'tis  made  multi  tin,  r . .  1 1 '  .x  1 : . . 
.tie  toiiMdrre.l  binding  in  iey..,d  to  Cii 
.9’  'Villi',  rf  ’  h"  Corns  Eri;’,.p  r - 

5  127  1  . . .  ,1.  liit, I, .hi. 

N.tv  ti'.thie  v  .,'et  s  ot  t  |,e  limit  ,1  .M  ' 
ate  (ho  ■  wn’r.'s  that  me  •ulij  rl  to  th 
«  bh  and  Mow  ol  tor  lujr  .uid  or  are  pte 
sently  used.  or  have  turn  used  in  it, 
IM't.  or  tony  he  Misc-j't tide  |o,  u,e  i 
tr.or  noil  ml,  ,  '.,te  or  Ion  ,,  n  , ,  :.. 
ni'  lit  A  ii  '  i  in  i  oil  ion  ol  lots , ,  *  .i  h;,t 
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net  made,  applies  laterally  over  Uie  en¬ 
tire  surface  of  the  waterbody,  and  Is  not 
extinguished  by  later  actions  or  events 
which  Impede  or  destroy  navigable  capa¬ 
city 

f)  3f1.S  General  scope  of  determination. 

The  several  factors  which  must  be 
examined  when  making  a  determina¬ 
tion  whether  a  waterbody  Is  a  navigable 
water  of  the  United  States  are  discussed 
in  detail  below  Generally,  the  following 
conditions  must  be  satisfied 

<a>  Past,  present,  or  potential  pie- 
sen  e  of  interstate  or  foreign  commerce. 

ib i  Physical  capabilities  for  use  by 
commerce  as  In  subparagraph  ial  above 
and 

u- 1  Defined  geographic  limits  of  the 
«  atei  body 

§  !2‘Mi  liklcrstuli'  or  foreign  nimmoi  r 
ia'  Suture of  Sommerce  type,  mean* 
ami  extent  ol  use  The  types  of  com¬ 
mercial  use  of  a  waterway  are  extremely 
varied  and  will  depend  on  the  character 
of  (he  region,  its  products,  and  the  dif- 
fi:  ill  tics  or  dancers  of  navigation  It  is 
tin  waterbody  s  capability  ot  use  by  the 
public  for  purposes  of  transportation  ot 
lommerc*  which  is  the  determinative 
factor,  and  not  the  time  extent  o'  man¬ 
ner  of  that  us’  As  discussed  in  5  329  9 
below,  it  is  sufficient  to  establish  the 
potential  for  commercial  use  at  any  past, 
present,  or  future  time  Thus,  sufficient 
commerce  may  be  shown  bv  historical 
use  ot  canoes,  bateaux,  or  other  frontier 
cr.ilt  as  long  as  that  type  nl  hoot  was 
common  or  we*l-smled  to  the  place  anti 
period  Similarly,  the  jiarlic-.ilar  items 
o.  commerce  ma>  vary  widely.  denendim- 
ji.nn  on  the  t— -ion  r.nH  peri-d  The 
goods  involved  mirht  be  pi  ’‘n  tips  or 
othci  commerce  i.<  the  lime  logs  are  a 
common  exampb  tranr  'ortation  o' 
l  ips  has  been  a  sub  'antial  and  veil-rec¬ 
ognized  commercial  use  of  maw  nnvig- 
ablr  waters  of  the  United  St  a  *rs  Note, 
however,  that  the  mere  prcsim-e  m  Moat¬ 
ing  logs  will  not  of  itself  moke  tli*  river 
'  navigable".  the  lo.ts  mint  have  hern  rr- 
I  ted  to  a  commercial  venture  Rimilr.rlv 
i..  presence  of  recreational  craft  mnv 
ndicate  that  a  waterbody  is  capable  of 
in  .  nog  some  forms  of  commerce  either 
c  rntly.  m  the  future,  or  tit  a  past 
-nut  ip  time 

-In  Nature  ot  commerce  interstate 
■irpf  i ntrastatr  Into  state  roinmerce 
■n  of  course  be  exislcnt  on  an  Intra- 
i.itc  voyage  which  occurs  only  between 
-l.i.  is  witlnn  the  same  state  It  r-  only 
■■n  s  ary  lhat  goods  may  be  brourht 
rum,  or  evi  ntuallv  be  destined  to  go  to 
,,i'ier  state  (Kor  purposes  of  this 
t ,tion.  the  term  "interstate  coiti- 
rre"  hr  rmaftrr  includes  -foreign 
I  u  ntnerre"  .»  ■  "  *  > 

A  32*1.7  I.  ua-lalc  nr  itili-r-l.ili  niluri  *»f 
wall  rn. i« . 

A  .aferbix'v  may  be  entirely  v-.dlnn 
•i  ite.  yet  still  be  capable  ol  i.urving 
.  *1. stale  commerce  This  Is  especially 
i  car  when  it  physically  connects  with 
a  general!'  acknowledged  avenue  ol 
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Interstate  commerce  such  as  the  ocean 
or  one  of  Uie  Great  Lakes,  and  Is  yet 
wholly  within  one  stale  Nor  is  It  nec¬ 
essary  that  there  be  a  physically  naviga¬ 
ble  connection  across  a  state  boundary 
Where  a  waterbody  extends  through 
one  or  more  states,  but  substantial  por¬ 
tions.  which  are  capable  of  bearing 
interstate  commerce,  are  located  in  only 
one  of  the  states,  the  entirety  of  the 
waterway  up  to  the  head  nipper  limit > 
of  navigation  Is  subject  to  Federal 
jurisdiction 

§  32*1.11  I inprm cil  it r  natural  lomlitionx 
of  llir  walrrlioil*. 

Determinations  are  not  limited  to  the 
natural  or  original  condition  of  the 
waterbody  Navigabditv  may  also  be 
found  where  artificial  aids  have  been  or 
ai.ii-  be  used  to  make  the  waterbody  suit¬ 
able  for  use  In  navigation 

'at  Fris/m<j  impr'iitcmenf* '  artificial 
a  e'erbodtrs  <  1  ■  An  artiti-ial  channel 
niav  often  constitute  a  navigable  wider 
ol  the  United  States  even  though  it  has 
turn  privately  d-veloiH-d  and  main¬ 
tained.  or  passes  through  private  prop¬ 
erty  The  test  is  generally  as  developed 
above,  that  is  whether  the  waterbody 
is  capable  of  use  to  transport  Interstate 
commerce  Canals  which  connect  two 
navigable  waters  rf  the  United  Slates 
and  which  are  used  for  commerce  clearly 
fall  within  the  test,  and  themselves  be¬ 
come  navigable  A  canal  open  to  naviga¬ 
ble  waters  of  the  Undid  States  on  only 
oti"  end  is  itself  navigable  where  it  In 
tact  supports  interstate  commerce  A 
coral  or  oilier  aiiifici.il  walerhodv  that 
is  subject  to  ebb  and  flow  of  the  tide  Is 
also  a  navigable  vv-a'er  of  the  United 
Stales 

'2'  The  artificial  v.atcrbody  may  be 
a  major  poi  lic-'i  of  a  i  ucr  or  harbor  area 
oi  nicrcl-  a  nn. mi  back*  _r.h.  slip,  cr 
filming  a* ra  -tV*"  5  329  12'b>  I 

'  Pi  iv ale  nvvnri  hip  ol  the  lands 
underlying  li-y  w.-di  *  body,  or  of  the 
lands  Up oia,h  which  it  runs,  does  not 
preclude  a  fitidui".  of  navigability 
On  rn  rslup  docs  bee  unc  a  controlling 
tictor  if  a  pi  irately  constructed  and 
operated  canal  is  not  used  to  trapspoit 
interstate  coinmci.e  nor  used  by  the 
public;  it  is  then  not  considered  lo  bc 
a  navig.ii-'c  vvat'-r  of  the  United  Slates 
11  acvci.  a  private  waterbody,  even 
though  not  itself  navigable,  may  so  af- 
ferl  the  navigable  capacity  of  nearby 
waters  as  to  nevertheless  be  subject  to 
terlnin  regulatory  aiPhorilies. 

•  hi  Non-eristina  improvements,  past 

iv  potential  i\  vv.d  rbody  may  also  be 
rcu-.iborcd  navigable  rlrixending  on  llic 
fc  i  ability  of  use  tu  liansport  interstate 
commerce  afiei  t  lie  construction  of 
whatever  "icasonablc"  Improvements 
m;.v  pelt  ntially  be  made  The  improve¬ 
ments  need  not  exist,  be  planned,  nor 
ever,  autlionzi  ill  it  is  enough  that  poten¬ 
tially  they  could  be  made.  What  is  a 
"reasonable"  improvement  is  always  n 
l-i.iucr  of  degree,  there  must  be  R  bal- 
nino  belvvcrn  cost  and  need  at  a  time 
when  the  Improvement  would  be  tor 

v  mild  havr  been!  useful.  Thus.  If  an 
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Unprovenient  were  "reasonable"  at  a 
time  of  post  use.  the  water  was  therefore 
navigable  In  law  from  that  tune  for¬ 
ward  The  changes  in  engmeeiuig  prac¬ 
tices  or  the  coming  ot  new  Industries 
with  varying  classes  of  freight  may  af¬ 
fect  the  type  of  the  improvement;  those 
which  may  be  entirely  reasonable  In  a 
thickly  populated,  highly  developed  In¬ 
dustrial  region  may  have  been  entirely 
too  costly  for  the  same  region  In  the 
days  of  the  pioneers  The  determina¬ 
tion  of  reasonable  improvement  is  often 
similar  to  the  cost  analyses  presently 
made  in  Corps  ol  Engineers  studies 

§  32*). •»  Time  at  xvliirli  romniri-rc  exixl* 
or  ilrlrrniilislion  ix  mode. 

in  i  Past  use  A  waterbody  which  was 
navigable  in  its  natural  or  improved 
state  or  which  was  susceptible  of  rea¬ 
sonable  improvement  tas  discussed  in 
{3?9  8'b>  above*  retains  Its  character 
as  "navigable  in  law"  even  though  It  is 
not  presently  used  for  commerce,  or  is 
presently  incapable  oi  such  use  because 
ol  rhoneed  conditions  or  the  presence  of 
ohM i  urtionx  Nor  does  absence  of  use  be¬ 
cause  of  changed  economic  rondiiion* 
affect  the  legal  chaiactec  of  the  water¬ 
body  Once  having  attained  the  eharar- 
tei  of  "navigable  in  law."  the  Federal 
authority  remains  in  existence  and  can¬ 
not  he  abandoned  by  administrative  offi¬ 
cers  or  com  t  action  Nor  is  mere  inatten¬ 
tion  or  ambiguous  ar'ion  by  Congress  an 
abandonment  of  Federal  control.  How¬ 
ever.  expicss  statutory  declarations  by 
Ceiipicss  that  di-rribed  portions  of  a 
waterbody  are  nonnavn-able.  or  have 
hern  abandoned,  are  binding  upon  the 
Department  of  the  Army  Each  sta'u'.e 
must  be  careftillv-  examined,  since  Con¬ 
gress  often  reserves  the  power  to  amend 
the  Art.  or  assigns  special  duties  of  su¬ 
pervision  and  coidrol  to  the  Secretary  ot 
the  Army  or  Chief  of  Engineers 

ib-  Future  or  potential  use  Naviga¬ 
bility  inav  also  he  found  in  a  waterbody  j 
susceptibility  for  use  In  Its  ordinary  con¬ 
dition  oi  by  reasonable  improvement  la 
treio-  oi  t  interstate  commerce  This  may 
be  cither  In  its  natural  oi  improved  con¬ 
dition.  ami  may  thus  be  existent  al- 
thou--.li  there  has  been  no  actual  use  lo 
dale  Non-usr  in  the  past  therefore  does 
not  pirvent  recognition  of  the  potential 
for  l.dure  use 

(;  1*2*1.10  l.xi-l.inr  of  nli-lriti  lionx. 

A  stream  mav  he  navigable  despite  i. c 
existence  of  falls,  rapids,  sand  bar^ 
bridges  portages  shilling  currents,  cr 
sumlar  obsliuctions  Thus,  a  waterway  in 
it--  oiia.iual  condition  might  have  h?n 
sub- 1  .i  (it  in  J  ubstrur’ions  which  were 
ovriromr  by  frontier  boais  and  or  pm  - 
tan-.,  and  nevertheless  bo  a  "clianne 
for  commerce,  even  though  boats  had  to 
be  ic-noved  from  the  water  In  seme 
stirtchrs.  or  logs  be  brought  around  r  n 
obsti urhon  by  means  of  ailifinul  chute- 
However,  the  question  is  ultimatcl;  a 
mallei  of  dcgier.  and  it  must  be  roc.c- 
mzed  that  there  is  some  point  beyond 
which  navigability  could  not  be  estab¬ 
lished 
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§329.11  Cro(cru|»liir  a  ml  jurixIiclHimil 
timil.  of  river*  and  laVeft. 

<a>  yurudiclion  over  entire  bed.  Fed¬ 
eral  regulatory  Jurisdiction,  and  powers 
ol  improvement  (or  navigation,  extend 
laterally  to  the  entire  water  surlnce  and 
bed  o(  a  navigable  waterbody,  which  in¬ 
cludes  all  the  land  and  waters  below  the 
ordinary  high  water  mark. 

(1)  The  •ordinary  high  water  mink" 
on  noil-tidal  rivers  Is  the  line  on  the 
shore  established  by  the  fluctuations  of 
water  and  indicated  by  physical  charac¬ 
teristics  such  as  a  clear,  natural  line  im¬ 
pressed  on  the  bank;  shelving:  changes 
in  the  character  ol  soil;  destruction  ol 
terrestrial  vegetation,  the  piesenr?  rt 
litter  and  debits;  or  other  appropri. de¬ 
means  that  consider  the  cliaractcii.stii 
of  the  surrounding  areas 

(2i  Ownership  of  a  nver  or  lake  bid 
or  of  the  lands  between  high  and  lew 
water  marks  will  vary  accoidmg  to  stale 
law.  however,  private  ownership  of  the 
underlying  lands  has  no  bearing  on  the 
existence  or  extent  of  tire  dominant  Fed¬ 
eral  jurisdiction  over  a  navigable  water¬ 
body. 

(b)  Upper  limit  of  navigability  The 
character  of  a  river  will,  at  some  point 
along  its  length,  change  from  navigable 
to  non-navigable  Very  often  that  point 
will  be  at  a  major  fall  or  rapids,  or  other 
place  where  there  is  a  marked  decrease 
in  the  navigable  capacity  of  the  river. 
The  upper  limit  will  therefore  often  lie 
the  same  point  traditionally  recognized 
as  the  head  of  navigation,  but  may.  un¬ 
der  some  of  the  tests  doscnbcd  above,  Ij" 
at  some  point  yet  further  upstream 

§  329.12  (Jeograpliir  and  juri-dit-limt.d 
limits  of  oceanic  ami  tidal  water-. 

(a)  Ocean  and  coastal  waters.  The 
navigable  waters  of  the  United  Stales 
over  which  Corps  of  Engineers  regula¬ 
tory  Jurisdiction  extends  include  all 
ocean  and  coastal  waters  within  a  zone 
three  geographic  ‘nautical)  miles  sea¬ 
ward  fiom  the  const  line.  Wider  zones 
are  recognized  for  special  regulatory 
powers,  such  as  those  rxercised  over  I  lie 
Outer  Continental  Shelf. 

(li  Const  line  defined.  Generally, 
where  the  shore  ducctly  contacts  the 
open  sea,  the  line  on  the  shore  reached 
by  (lie  ordinary  low  (ides  compiles  the 
coast  line  from  which  the  distance  of 
tlircc  geographic  miles  is  measured  Cm 
the  Facdic  coast  the  line  of  mean  lower 
low  water  is  used  The  line  lias  signifi¬ 
cance  for  hoth  domes!  ic  and  internation¬ 
al  law  i  in  which  it  i'  termed  the  '•base¬ 
line''1.  and  is  subjei  t  to  picciso  (iel- 
inltions  Special  problems  arise  win  u 
off  bore  locks,  islands  or  other  bodies 
exist,  and  the  line  mav  have  to  hr  drawn 
to  seav  nrtl  of  mrli  bodies 

(2i  Sliorcieard  In/ltf  of  junsilirt ten 
Regulatory  jurisdiction  in  roasinl  me. is 
extends  to  (he  line  on  the  slioie  readied 
by  the  plane  of  the  mean  (average  Inch 
water  However,  on  I'.ic  I’achc  coa-  l.  the 
line  reached  by  the  mean  of  file  higher 
high  v  alers  is  u  cd  Whirr  precise  de¬ 
termination  of  the  actual  location  oi  the 
line  becomes  necessary,  it  must  lie  es¬ 
tablished  by  survey  wilh  rotricncc  to 


the  available  tidal  datum,  preferably 
averaged  over  a  period  ol  IB. 6  years  Less 
precise  methods,  such  as  observation  of 
the  “apparent  shoreline”  which  is  deter¬ 
mined  by  reference  to  physical  markings, 
lines  ol  vegetation.  or  changes  in  type 
of  vegetation,  mny  be  used  only  where 
an  estimate  is  nerur**  of  the  line  reached 
by  the  high  water. 

<b>  Hays  ovd  esfbunes  Regulatory 
jurisdiction  extends  to  the  entire  surface 
and  bed  of  ah  waterbodies  .subject  to 
tidal  action  Jurisdiction  thus  extends  to 
the  edge  <as  determined  by  f  329.12(a) 
(2»  above'  of  nil  such  waterbodies,  even 
thoueh  portions  of  the  waterbody  may  be 
extremely  .shallow,  or  obstructed  by 
<•ho.il.  w  -etjPioi  or  other  barriers. 
Mnishlands  fuel  similar  areas  aic  thus 
consult  i ed  navigable  in  law.1'  but  only 
so  la i  as  the  an  a  r  suhicet  to  inundation 
by  the  moan  high  waters.  The  relevant 
lest  is  lln  icfoie  the  presence  of  the  mean 
hu:h  ln.nl  v/aleis,  and  not  Lhe  general 
test  described  .'  hove,  v  hich  generally  ap¬ 
plies  to  inland  rivers  and  lakes 

£  32b.  1 3  ()msrii|ili;i'  limit*:  fcliifling 

iMoni.t.iri.  x. 

Permanent  changes  of  the  shoreline 
configuration  result  in  similar  alterations 
of  the  boundaries  of  the  navigable  waters 
of  the  United  Slates.  Thus,  gradual 
c  hanges  which  are  due  to  natural  causes 
and  arc  perceptible  only  over  some  period 
of  time  constitute  changes  in  the  bed 
of  .i  uatcrbofh  which  also  change  the 
MMirchn*’  boundaries  of  the  navigable 
waters  of  the  United  States  However,  an 
a.  r  ill  i\ mu’  ’unusable  in  law," 
'•veil  (SuMu  h  no  longer  covered  with  wa¬ 
ter.  v. I.i'imcr  the  change  has  occurred 
suddenly,  or  was  rained  by  artificial 
forces  intended  to  produce  that  change 
For  example,  sh.n tine  sand  bars  within 
a  river  or  rMnary  remain  part  of  the 
n:ivij::«h,o  uMn  of  the  UntH'l  States, 
regai die.*:  that  they  may  be  thy  at  a 
particular  point  in  time. 

§  32 |  |  li.'ii  rumi.tlmu  of  iu\ igubililv. 

•  a'  Eprct  <i/i  determinations  Althouch 
concliP'W'  di  p  t  munitions  ol  navigabil¬ 
ity  c.*n  hr  made  only  bv  Federal 
Courts.  tho*r  made  by  Federal  agencies 
arc  novel  H.oJrws  accorded  substantial 
wcir.ht  by  Hie  courts  It  is  therefore  nec- 
css.uy  that  when  iurmhi'l mnal  questions 
otic.  I>»  .tn«*t  per  .none!  entrfully  mves- 
•  ii* :* t *  li;o-.(»  e  aters  which  inav  be  subjec  t 
to  l  edci.d  lopulatoty  jurisdiction  under 
ll:e  liuidehiH's  s»  t  out  above,  as  the  re- 
:.ull  it'*:  »!i'P  i  ir.innlion  mav  have  Mibstan- 
linl  impart  upon  a  mdicinl  body  Official 
(|  *•  rent,  l*  mi.  1-v  :ui  ?t<  •'  undo  in 
lh*'  p.ni  c.iii  be  icvi>e»l  or  reversed  ns 
lwv  v  to  i<  f *n*i  t  chanced  Miles  or 
int?:pic»  Mnnsol  lhe  law. 

•  b  i  //o.  -’Pi#.**.  o/  firlrrHUiUttiiw  A 
ileh'rnip'.n  am  v  hither  a  wairtbodv  n  a 
npvic.dily  w.:lci  of  the  United  Slates  will 
be  mail.*  l»v  tlm  Diviuon  Fur  nicer,  and 
will  tic  ;>:■  a'*;  i  n  a  re, Mill  ol  findings  pre¬ 
put  cd  at.  Hu  Uisliiel  level  m  accordance 
with  the  rnleiis  set  out  m  this  regula¬ 
tion  Kuril  repot  t  of  findings  will  be  pre¬ 
paid!  b.  the  Instil*  t  Fnemcer.  accom¬ 
panied  hv  an  opinion  of  the  District 
Cut f  •*.  euil  f  *i  *.•  artlrd  to  the  Du  i  . ion 


Fnginecr  for  a  final  delci  ruination  E;wT 
report  of  findings  w)U  be  bused  sub¬ 
stantially  on  applicable  portions  of  th< 
formal  in  subparagraph  id  below 

i c >  Suggested  format  ol  report  of  find¬ 
ings: 

(1)  Name  of  waterbody . . 

(2 1  Tributary  to.  .  . 

(3)  PnvMcr.l  characteristic*  . 

(H  T>pe  (river,  bey  slough,  estuary,  etc  l 

1  ill  Length  .  . 

(Ill)  Approximate  discharge  volumes 

Maximum .  - 

Minimum  . . 

Mean  .  ...  . . . 

I  iv)  Fall  per  mile .  .  . 

(v»  Extent  ol  tidal  Influence . . 

(vi)  Range  between  ordinary  high  and  ordi 

o.iry  low  water  .  .  . 

( v  1 1 )  Description  of  improvements  to  navi 
gallon  not  listed  in  subparagraph  i!u 

hclou  .  .  .  -  -  .... 

1 4 )  Nature  and  location  i>;  significant  oh 
Mrucljons  to  navigation  In  portions  of  tin 
waterbody  used  or  potentially  capable  u 
u%c  In  Interstate  commerce  . . 

(fti  Authorized  projects 

(I)  Nature,  condition  and  local  ton  of  an 
improvements  made  under  projects  mi 

thorlzed  by  Congress . 

(ill  Description  of  projects  aulhon.ed  imi 

not  constructed . 

(Ill)  List  of  known  survey  documents  or  it* 
ports  describing  the  waterbody 

(6)  Past  or  prr«ent  Interstate  commerce 

(I*  r.eneral  types,  extent,  and  period  in 

time .  ...  . . 

(ii)  Documentation  If  necessary.. 

(7)  Potential  use  for  interstate  commerce 

if  applicable  .... .  . 

U\  if  in  natural  condition.. . 

(ii)  If  Improved .  .  . 

( A i  Nature  of  Jurisdiction  Known  to  have 
been  exercised  by  Federal  agencies  if  an\ 
i9>  State  ot  Federal  court  decisions  relatUH* 
to  navigability  of  the  walerbody,  if  any 
( 10)  Remarks  . 

Ill)  Finding  of  navigability  <v  ith  date) 
and  recommendation  lor  determination 

0  .'i2(J.ir>  Inquiries  regarding  ili  li  rmi- 

natumv. 

ia>  Findings  and  determinations 
should  be  made  whenever  a  question 
arises  regarding  the  navigability  of  a 
waterbody.  Where  no  determination  has 
been  made,  a  report  of  findings  will  be 
piepared  and  forwarded  to  the  Division 
Engineer,  ns  described  above  Inquiries 
may  be  answered  by  an  inUnni  irp)y 
tvhieh  indicates  that  a  final  agency  de¬ 
termination  must  be  made  by  the  Divi¬ 
sion  Engineer.  If  a  need  develops  for  an 
emergency  determination.  District  Engi¬ 
neers  may  art  in  reliance  on  a  finding 
prepared  as  in  fc  329  14  above.  The  repoi  t 
tf  hudinns  should  then  be  Iorw aided  to 
the  Division  Engineer  on  an  expedited 
basis 

<b*  Where  determinations  have  been 
made  by  the  Division  Engineer  inqmnes 
regarding  the  n;u  igabihly  of  specific 
portions  of  waterbodies  covend  by  thr^c 
(leierminations  may  be  answeied  as 
follows: 

This  DcpnMmeiU.  In  Mir  AdmlnKlraMun  of 
lhe  Inws  cnaetrd  by  Congress  for  the  protec¬ 
tion  mid  preservation  of  lhe  nevignble  *Mns 
of  the  United  States,  has  drtrrmlnrd 
that  .  .  (River)  (Bayi  (bake,  c  Lc  )  is  a 
navigable  water  of  the  United  States 

from  .  to .  Actions  which  modify 

or  olberw-lsr  affect  those  waterx  nre  .subject 
(o  Die  Juri'ditUon  of  thla  Department. 
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whether  such  actions  occur  within  or  outoldo 
the  n»vt(ot>lc  area* 

(c)  Specific  Inquiries  regarding  the 
jurisdiction  of  the  Corps  of  Engineers 
can  be  answered  only  after  a  determina¬ 
tion  whether  ( 1 )  the  waters  are  navigable 
waters  of  the  Onlted  States  or  (2)  U  not 
navigable,  whether  the  proposed  type  of 
activity  may  nevertheless  so  affect  the 
navigable  waters  of  the  United  States 
that  the  assertion  of  regulatory  Jurisdic¬ 
tion  is  deemed  necessary. 


RULES  AND  REGULATIONS' 

(929.16  Use  and  maintenance  of  lisls  of 
determination*. 

(oJ  Tabulated  lists  of  final  determina¬ 
tions  of  navigability  are  to  be  maintained 
in  each  District  office,  and  be  updated  as 
necemttated  by  court  decisions.  Jurisdic¬ 
tional  inquiries,  or  other  changed 
conditions. 

(b)  It  should  be  noted  that  the  lists 
represent  only  those  waterbodies  for 
which  determinations  have  been  made; 
absence  from  that  list  should  not  be 


taken  as  an  indication  that  the  water- 
body  Is  not  navigable. 

(c>  Deletions  from  like  list  axe  not  au¬ 
thorised.  If  a  change  in  status  of  a  water¬ 
body  from  navigable  to  noo-navigabk  is 
deemed  necessary,  an  updated  finding 
should  be  forwarded  to  the  Division 
Engineer;  changes  are  not  considered 
final  until  a  determination  has  been 
made  by  the  Division  Engineer. 
fTO  Doe  T7-SOSS4  PUvd  V-it-TTS  SS  aca) 
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DEPARTMENT  OF  DEFENSE 

C*<yt  •(  0»R»rlm«nl  ml  Ihm  Army 

131  Cn  fort  239) 

WATER  RESOURCES  POLICIES  AND 
AUTHORITIES 

InfltMinltlitn  of  EmocuIIvo  Orimr  11981  on 

Tloorfploin  MonoQOmont 

AGENCY":  U.S.  Army  Corps  of  Engi¬ 
neers. 

ACTION:  Proposed  regulation. 

SUMMARY:  This  propose.:  regulation 
prescribes  policies  to  be  used  by  the 
Corps  of  Engineers  in  implement  mg 
Executive  Order  11988.  Floodplain 
Management  as  It  pertains  to  the  plan¬ 
ning.  design  and  construction  of  civil 
works  projects,  and  to  the  activities 
under  the  operation  and  maintenance 
and  the  regulatory  programs  of  the 
Corps. 

DATE  Comments  must  be  received  by 
June  24.  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr  Maurice  11  Jackson.  202  693- 
6807.  or  write  Office  of  the  Chief  of 
Engineers.  Forrestal  Building.  Wash¬ 
ington.  DC.  20314.  Attn:  DAEN 
CWR-R. 

Dated:  May  19.  1978 

C  A  Si.uii  k,  Jr.. 
Colonel  Corps  o/  Engineers. 
Eiccut ice  Director  o/ Cu  if  K'cirAs. 

PART  739  — WATER  RtSOURCIS  POIICIES  AND 
AUTHORITIES  IMP!  I  ME  NT  A I  ION  Of  EXECU¬ 
TIVE  ORDER  11988  ON  FIOOO  PLAIN  MAN. 
AGEMENT 

r.rr 

239  1  Purpose 

239  2  Applicability 

239  3  References 

239  4  Definitions 

239  5  background 

239  6  The  objective  of  the  order. 

239  7  General  policy 

239  8  General  procedures 

239  9  Assessment  of  Impacts 

239  10  Minimirc 

239  11  Restore  and  preserve. 

239  12  Regulatory. 

239  13  Reporting  requirements  and  public 
Involvement 

239  14  Application  of  EO  to  Civil  Works 
program 

Authority  EO.  11988,  43  I  II  6030.  Feb 
ruary  10.  1978 

§  239.1  Purpnse 

The  purpose  of  this  regulation  is  lo 
provide  policy  and  guidance  for  Corps 
of  Engineers  implementation  of  Ex 
eculne  Order  11988.  Floodplain  Man 
agement.  as  it  tiertains  to  the  plan 
nirig.  design  and  construction  of  Civil 
Works  projects,  and  to  the  activities 
under  The  operation  and  maintenance 
and  the  regulatory  programs  ol  the 
Corps. 


§  239  2  Applicability 

'1  his  regulation  is  applicable  to  ail 
OCE  elements  and  all  held  operating 
Agencies  having  Civil  Works  responsi¬ 
bilities. 

§  239  3  References. 

(a)  Executive  Older  11988,  Flood- 
plain  Management.  May  24.  1977 
<b)  Water  Resources  Council.  Flood¬ 
plain  Management  Guidelines  for  Im¬ 
plementing  EO  11988.  February  10. 
1978  (43  FR  6030). 

(c)  Water  Resources  Council.  A  Uni 
tied  National  Program  for  F’lood  Plain 
Management.  July  1976 
id)  33  CFR  Parts  320  through  329 
(42  FR  37121  37164.  July  19.  1977). 

<e>  FR  1 106  210 

(f)  FR  1105-2-230. 

(g)  ER  1105  2  240. 

<h>  EK  1105  2  250. 

Ill  ER  1  105-2  351. 

(j)  F  R  1105  2-502 

(k)  ER  1  105  2  800 

(l)  FJt  1105  2  811 
<m)  ER  1120  2  117 
tn)  ER  1165  2  500 

§2.79.1  Rcfinilion'i 

(a)  "Action"  is  any  F'edcral  activity 
including  <1)  acquiring,  managing,  and 
disposing  of  F'edcral  lands  and  [ai  ill- 
ties.  <2)  providing  federally  undei  tak¬ 
en.  financed,  or  assisted  construe* ion 
and  improvements;  and  (3)  conducting 
Federal  activities  and  programs  affect¬ 
ing  land  use.  including  lint  not  limited 
to  water  and  related  land  resources 
planning,  regulating,  and  licensing  ac¬ 
tivities 

(b)  Tlxse  F'loodplain"  is  the  one  per¬ 
cent  chance  floodplain 

(c l  "Minimize"  fs  to  reduce  to  the 
smallest  possible  amount  or  degree 
id)  "Prartirable"  Is  capable  ol  being 
done  within  existing  constraints.  The 
test  of  what  is  prartirable  depends 
upon  the  situation  and  Includes  con¬ 
sideration  of  the  pertinent  factors, 
such  as  environment,  cost  or  technol¬ 
ogy 

(e)  "Preserve"  is  lo  prevent  modifiea 
turn  to  the  natural  floodplain  environ¬ 
ment  or  to  maintain  it  as  closely  as 
possible  to  ds  natural  slate 
(l>  "Restore  "  is  to  je  establish  a  set 
ting  or  environment  in  which  the  unt¬ 
il  r  a  I  functions  of  the  floodplain  ran 
again  operate. 

§  239  Ti  lliv!  (ground 

Exrrulivr  Order  IlfdiB.  Floodplain 
Management,  signed  May  24.  1917.  re¬ 
voked  and  repiared  Exeftilive  Order 
1 1  296  issued  August  Id.  1966.  The  new 
Older  is  based  in  pail  on  Hie  National 
F  n  vir  onrnenl  al  I’oliry  Art  of  1969 
(Nfsf’A)  and  adds  new  prominence  lo 
the  emlionininl.il  aspects  of  flood 
plains  that  wi  re  not  present  in  Flxrru 
live  Order  1  1296  F'deral  agencies  are 
required,  dining  the  decisionmaking 
process,  to  rceognir.e  significant  public 


values  of  floodplains  and  to  eon 
the  public  benefits  that  will  tm  dr:, 
from  the  restoration  and  pri  - . •  •  r v  * ' 
ol  floodplains  The  new  Order  re', 
ag!  pries  to  amend  their  existing  . 
endures  and  regulations  within  1 
year  in  consultation  with  the  V.'a 
Resources  Council  (WHO.  F'edtral 
suraii ee  Administration  (FI A)  and  ’ 
Council  on  Environmental  (Jus. 
(Cr:QV  In  this  regard,  a  ta.sk.  forr<- 
formed  under  the  leadership  of 
for  the  purpose  of  developing  (• 
guidance  on  the  interprelal  n  of  ' 
Older  to  assist  F’edcral  agencies  i 
v eloping  their  procedures  and  n, 
tions  The  efforts  of  the  ta.'k  fnn<- 
Miffed  in  the  publication  of  the  F 
plain  Management  Ouidclints  h  r 
pleinentir.g  FlO  1 1 6)8 H  m  llu'  I  i:  i 
Hu  istlh  on  February  10.  19','R  O 
6030)  (Reference  3b).  Tim  gind*.: 
provide  an  explanation  ol  Key  '•  ra¬ 
the  Order,  floodplain  loan  no  •: 
concepts,  and  procedure:  :n-m  arv 
rnmply  with  the  EO  "I  lie  t'.'ib'r 
quires  that  agency  procedures  i.v .  r 
rate  the  conceptual  fi.inm-i:-. 
floddplain  management  a.  ‘i  t  o  .' 
(lie  Unified  National  Fr.-gisr. 
Flood  I’lam  Management  ”  i  Rider* 
3r>.  The  Unified  Program  has  as  s 
sound  floodplain  maria, ■•■man'.  ' 

embodied  the  "wise  use,  n  m  «  n  .  : 
development  and  utili.’.U uu.  of  it."' 
Filed  land  and  water  resour.  e .  t.. 
objective.!  of  economic  <  ffi'".en<  .  i 
ronmental  qualify  and  si"  a.  w 
being  as  ronsonanl  with  : :  ■ 
Hies  assigned  to  respective  )«•  v •  - 
government  by  law  ." 

§  23Q  6  The  objective  of  Ifw  order 
J  tie  objective  of  the  F\< 
Order  is  to  avoid  to  the  rxti-n!  p 
the  long  and  shot!  term  ad'c:  ■ 
pacts  associated  with  uvi  -i;.  »r  • 
modification  of  fhindplau.  .  ,n 
avoid  durct  and  indirect 
floodplain  dev  clot  np'iit  '■*!■■■ 
there  is  n  practicable  altei: 

Order  requires  Federal  a. a  a  ,' 
provide  leadership  and  take  , 

4 a »  Avoid  the  base  floorfpl.i  :i  i. 

It  is  the  only  prartirable  a!’<  :  "  a"  i 
(bi  Reduce  the  ha.'.atd  and  :.  ■ 
flood  loss, 

to  Minimize  the  impact  ■  f  I •  '. 
human  safety,  health  arii!  wed  i.-< 
id)  Itestni  e  and  pr  e‘ei  v  e  *  f  a-  n  ■ ' 
and  belief  irial  flomlt  I  "mi  v . 
turret  support  of  floovii  la:i,  .1 
mi  nt  is  an  action  m  t.'.e  ! 
that  encour  ages,  Allow,  <■ 

e rv'.i'e  facilitates  additional  f . 
development  An  example  >  !  . 
support  would  be  pro)  .  :i 
protection  measures  |o  an  i*  v 
nodi  nut  ilizrd  f  Inodplan  :.>•.! 
pin  (loses  of  (>e:  mit  l  Itlg  f  11 '  I  :  a 
mi  ni  and  grow  th 

§  2V>  7  (.eneml  policy 

It  shall  tie  Corps  i  9  a  v  : 
projects  w  fm  h.  to  the  ex  !t  , 
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i  use  of  floodplains  and  avoid  In- 
lot;  development  In  the  base  flood- 
n  unless  there  Is  no  practicable  al- 
iBiive  to  the  development.  The  de- 

n  whether  a  practicable  alter- 
.  ,-xlsls  shall  be  based  on  the  ad- 
cages  and  disadvantages  of  flood- 

ii  sites  and  non-floodplain  sites, 
'.ors  to  be  considered  include  con¬ 
ation.  economics,  aesthetics,  natu- 
and  beneficial  values  sprved  by 
dplalns.  Unpact  of  floods  on 
lan  safety,  locational  advantage. 

functional  need  for  locating  the 
■lopmcnl  In  the  floodplain,  historic 
ips.  fish  and  wildlife  habitat  values, 
angered  and  threatened  species, 
.■■ml  and  State  dcslimatlons  of  wild 
scenic  rivers,  refuges,  etc.,  rccrca- 
waicr  supply,  water  quality,  food 
mction,  and.  m  general,  the  needs 
welfare  cf  the  people.  The  test  of 
ticability  will  apply  to  both  the 
ps  action  and  to  any  Induced  devel- 
lent  caused  by  the  action.  When  it 
elerrnined  that  no  practicable  al- 
Ative  to  actions  In  the  floodplain 
t,  the  features  or  qualities  of  the 
.lplaln  that  make  It  advantageous 
alternative  non  floodplain  sites 
i  be  di  .scribed  and  adequately  sup- 
ed.  The  practicability  analysis  is 
icquired  for  lots  or  small  tracts  of 
ill  lands  in  closely  spaced  urban 
s.  unless  these  vacant  areas  have 
ned  most  of  the  unique  environ- 
tal  values  associated  with  undis- 
ed  floodplains. 

S  Ceneral  procedures, 
e  basic  determinations  necessary 
u  lenient  the  Executive  Order  arc: 
IVtrrminc  whether  the  proposed 
n  is  m  the  base  floodplain. 

If  so.  determine  whether  there  Is 
■vticable  alternative  to  locating 
action  in  the  base  floodplain  as 
ned  In  7  above. 

identify  adverse  Impacts  due  to 
m  non  and  the  Induced  deveiop- 
and  identify  losses  of  natural 
n’nvlic.al  values  of  the  floodplain. 
If  the  proposed  action  induces 
opment  In  the  base  floodplain, 
mine  if  t  fiere  Is  a  practicable  al- 
.livr  to  the  development  as  out- 
in  ..19.7. 

'  ,  par*  of  the  multiobjective 
approach  under  the  Princl- 
.  id  .Standards,  determine  viable 
...  to  minimize  the  adverse  im- 
■  f  tne  action  and  the  Induced  dc 
,m  nt  and  methods  to  restore  and 
rve  flic  natural  and  beneficial 
of  the  floodplain.  Successive  II- 
ns  of  tire  planning  process  as 
i  f,,r  in  ER  1105  ?  TOO  should  be 
■m  ilcvelop  rrn  !»■  (nr  minimi/a- 
-  e  parapr ai-i  ■  10  and  1 1 ).  Tins 
,i  s  ret  va  I  a  .1  on  of  the  no  action 

.  illl-' 

1,1.  i  i  the  general  public  If  the 
i  d  ,-i  tiun  will  be  located  in  the 
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durcs  of  ER  1105-2  502  shall  be  uti¬ 
lized  to  the  extent  possible  (o  advise 
the  public. 

(g)  Recommend  the  most  desirable 
plan  responsive  to  the  established 
planning  objectives  and  consistent 
with  the  requirements  of  the  Execu¬ 
tive  Order  slated  In  S  239.6  above. 

$  239.9  Axscssment  of  impuet*. 

The  determination  called  for  In 
5  239  8c  above,  requires  an  assessment 
of  the  Impacts  of  the  action.  Impact 
Identification  and  assessment  apply  to 
both  the  Corps  action  and  to  the  in¬ 
duced  development,  if  any.  that  would 
occur  In  the  base  floodplain  with  the 
proposed  action,  but  not  in  the  ab¬ 
sence  of  the  action.  Existing  proce¬ 
dures  and  guidance  for  Identifying  and 
assessing  Impacts  arc  contained  in  ER 
1 1 05-2 -240  for  multiobjeclive  planning 
and  ER  1105-2-507  for  responding  to 
NEPA  requirements.  These  procedures 
arc  designed  to  ensure  that  all  signifi¬ 
cant  adverse  and  beneficial  effects  of 
actions  are  identified  and  measured. 
ER  1105-2-240  requires  Identifying 
sources  of  impacts,  tracing  Impacts, 
describing  the  magnitude  of  Impacts 
and  specifying  the  location,  timing, 
and  duration  of  impacts.  ER  1105-2- 
507  generally  requires  the  identifica¬ 
tion  of  impacts  and  effects  of  an 
action  on  the  environment.  In  this 
regard,  impact  identification  and  as¬ 
sessment  procedures  required  by  exist¬ 
ing  regulations  meet  the  requirements 
of  the  EO  and  shall  be  followed. 

5  239.10  Minimize. 

As  previously  defined,  minimize  Is  to 
reduce  to  the  smallest  possible  amount 
or  degree.  The  goal  of  minimization  is 
to  avoid  the  adverse  impacts  associat¬ 
ed  with  induced  floodplain  use.  "Min- 
izmizc"  as  defined  in  the  WRC  guide¬ 
lines  Is  broad  and  open-ended.  There  is 
an  Implicit  acceptance  of  practical 
limitations  which  makes  it  consistent 
with  the  Principles  and  Standards.  It 
is  expected  that  all  practicable  work¬ 
able  means  and  measures  will  be  uti¬ 
lized  to  minimize  adverse  Impacts.  Ap¬ 
plication  of  "minimization”  to  Corps 
activities  and  programs  will  require 
careful  consideration  and  evaluation 
of  the  floodplain  action  and  any  ad¬ 
verse  impacts  of  induced  floodplain  de¬ 
velopment.  For  example,  successive  it¬ 
erations  of  the  planning  process 
should  normally  result  In  the  deletion 
of  separable  segments  of  a  project 
when  such  segment  protects  undeve¬ 
loped  land  and  Induces  development  in 
the  floodplain  for  which  there  would 
be  another  practicable  non-floodpl.nii 
alternative. 

§  2.19  II  Itcslore  and  preserve. 

Rrsloration  and  preservation  are 
methods  of  enhancing  the  natural  and 
beneficial  values  of  floodplains.  Such 
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quality  (EQ)  objectives.  Therefore, 
restoration  and  preservation  should  be 
considered  as  EQ  components  of  over¬ 
all  plans  or  as  EQ  Plans  under  the 
Principles  and  Standards  and  the  ER 
1105-2-200  series.  The  implementation 
of  actions  or  measures  to  restore  or 
preserve  floodplain  values  shall  be  rec¬ 
ommended  In  reporting  documents  if 
they  fall  under  existing  Corps  authori¬ 
ties.  If  they  are  not  within  existing  au¬ 
thorities  of  the  Corps,  the  report  shall 
describe  iiow  the  measures  can  be  im¬ 
plemented.  Example  of  actions  that 
could  be  taken  to  restore  floodplain 
values  are  as  follows: 

(a)  Relocate  non-conforming  struc¬ 
tures  and  facilities  out  of  the  flood- 
plain. 

(b)  Reestablish  damaged  floodplain 
ecosystems. 

(c)  Restore,  preserve,  and  create  wet¬ 
lands.  marshes,  and  etc. 

(d)  Implement  measures  that  will 
enhance  fish  and  wildlife  values. 

(e)  Restore  and  revegetate  damaged 
beaches  and  dunes. 

(  239.12  Itcgulalory. 

The  policy  In  this  regulation  is  con¬ 
sistent  with  the  general  policies  for 
evaluating  permit  applications  under 
the  Corps  of  Engineers  regulatory  pro¬ 
gram  as  contained  in  reference  3d. 
Section  2(c)  of  the  Order  pertaining  to 
the  issuance  of  permits  or  licenses  re¬ 
quires  agencies  to:  (a)  Consider  and 
evaluate  flood  hazards  for  actions  in 
floodplains:  (b)  provide  early  public 
review  of  plans  or  proposals  in  flood¬ 
plains  lor  which  the  impact  is  not  sig¬ 
nificant  to  require  preparation  of  an 
EIS;  and  (c)  provide  guidance  to  appli¬ 
cants  to  enable  them  to  evaluate  the 
effects  of  their  proposal  on  the  flood¬ 
plain  prior  to  submitting  an  applica¬ 
tion.  Parts  320.4  and  325  3  of  reference 
3d  contain  policies  and  procedures 
that  comply  with  the  Intent  of  the 
Order  for  items  1  and  2  above,  respec¬ 
tively.  and  shall  be  continued.  A  forth¬ 
coming  Corps  of  Engineers  regulation 
will  provide  broad  general  guidance 
that  will  assist  an  applicant  in  prepar¬ 
ing  an  application  for  a  permit  to 
evaluate  early  In  the  planning  process 
the  effects  the  proposal  will  have  on 
the  floodplain 

§  239  13  Ilcporting  requirements  and 
public  invnlvrment. 

When  a  determination  has  been 
made  that  there  Is  no  practirable  al 
ternallvc  to  locating  an  action  in  the 
floodplain,  t lie  EO  requires  the  report¬ 
ing  of  this  finding  by  various  proce¬ 
dures.  In  addition,  the  Order  requires 
early  publir  review  of  plans  whenever 
an  articn  is  proposed  for  the  flood¬ 
plain  The  Order  requirements  gener¬ 
ally  inrlude  and  relate  to  reporting 
procedures  that  are  presently  arcom 
piished  under  existing  Corps  rcgula 
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lions,  with  some  minor  exceptions. 
The  following  additional  Information 
shall  be  included  In  exist  ini;  reporting 
requirements,  as  appropriate,  for  gen¬ 
eral  investigation  studies,  projects  in 
engineering  and  design  stages,  studies 
under  the  spectal  continuing  authori¬ 
ties  program,  and  activities  under  the 
operations  and  maintenance  program. 

(a)  Section  2(a)(2).  It  there  is  no 
practicable  alternative  to  locating  an 
action  In  the  floodplain,  a  public 
notice  shall  be  prepared  and  circulated 
to  the  general  public.  The  notice  shall 
Include  the  following:  (1)A  description 
of  why  tlie  action  must  be  located  in 
the  floodplain;  (2)  a  description  of  sig¬ 
nificant  facts  considered  in  making 
the  determination  to  locate  in  the 
floodplain,  including  alternative  sites 
and  actions  considered  and  any  tra¬ 
deoffs  that  were  made;  and  (3)  a  state¬ 
ment  indicating  whether  the  proposal 
conforms  to  applicable  State  or  local 
floodplain  protection  standards.  The 
.public  notice  Issued  upon  completion 
of  a  study  action  or  its  equivalent  will 
serve  as  the  means  to  satisfy  this  re 
quirement  of  the  Older  Public  notices 
shall  provide  specific  information  per¬ 
taining  to  subparagraphs  (1).  (2)  and 

(3)  of  this  paragraph,  and  the  notices 
shall  be  appropriately  disseminated  to 
the  general  public  in  the  affected  area. 

lb)  Section  2(a)(3)  requires  the  sub¬ 
mission  of  a  notice,  not  to  exceed 
three  pages  in  length,  including  a  loca¬ 
tion  map.  to  State  and  areawide  A  05 
Clearinghouse  for  the  geographic  area 
affected,  when  an  action  is  to  be  locat¬ 
ed  in  the  floodplain.  Continuation  ot 
existing  procedures  and  requirements 
stated  in  EH  1105  2  811  will  comply 
with  the  Intent  of  the  Order  with  the 
exception  that  future  notices  to 
clearinghouses  shall  also  include  the 
additional  information  requested  in 
paragraph  ta)  of  this  section. 

(c)  Section  2b.  Requests  for  new  au¬ 
thor  ic.ations  or  new  appropriations  for 
construction  starts  transmitted  to  Hie 
Office  of  Management  and  Budget 
shall  provide  information  on  whether 
a  proposed  Corps  action  will  be  located 
In  the  floodplain.  If  the  proposed 
action  is  located  in  the  floodplain  (he 
transmittal  to  OMR  shall  provide  in¬ 
formation  on  compliance  with  the  EO. 
this  shall  include  statements  on 
whether  the  artion  allcets  the  natural 
and  beneficial  values  of  the  flood 
plains;  steps  taken  to  minimize  poten¬ 
tial  harm  to  or  within  the  floodplain 
caused  by  the  action  and  steps  taken 
to  restore  and  preserve  the  natural 
and  beneficial  floodplain  values  of  the 
floodplain  area. 

nil  Statement  ot  /tndtnri  Since 
Corps  actions  in  the  floodplain  are 
subject  to  NEPA,  the  Statement  of 
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Findings  that  accompanies  Iho  EIS 
(paragraph  Gb  of  Ell  1105-2-509).  or 
covered  In  the  feasibility  icporl  will 
Include,  in  addition  to  exisLing  requue- 
ini  nts.  the  following 

(1)  Reasons  w  hy  I  he  proposed  action 
must  be  located  in  the  floodplain. 

(2)  Facts  considered  in  making  the 
determination  tc  locale  in  the  Hood- 
plain.  Including  alternative  sites  and 
actions  considered. 

(3)  Statement  on  whether  the  pro¬ 
posed  action  conforms  to  applicable 
State  or  local  floodplain  protection 
standards. 

(4)  Statement  on  whether  the  action 
aflccts  the  natural  and  beneficial 
values  of  the  floodplain. 

(5)  Description  of  steps  taken  to 
design  or  modify  the  proposed  action 
in  order  to  minimize  potential  harm  to 
or  within  the  floodplain;  and 

(6)  A  general  listing  of  other  in¬ 
volved  agencies,  groups,  and  organiza¬ 
tions. 

(e)  Public  involvement.  To  insure 
that  adequate  information  and  oppor- 
tunitics  are  provided  early  in  the  deri¬ 
sion  making  proeess  to  allow  the 
public  to  participate  effectively  in 
floodplain  management  decisions,  a 
public  involvement  program  shall:  (1) 
Include  as  broad  an  audience  as  pnrsi- 
ble.  (2)  provide  continuous  interaction 
•and  involvement  opportunities  lor  the 
public  during  the  decision  making 
process:  (3)  provide  information  which 
promotes  the  fullest  understanding  of 
Ihc  proposed  artion;  and  (4)  provide 
timely  opportunities  for  all  segments 
of  the  public  to  atfeet  an  arlion  or 
plan  before  alternative  actions  have 
been  precluded.  The  policies  and  ob¬ 
jectives  for  public  involvement  con¬ 
tained  in  FK  1105  2  000  for  planning 
Civil  Works  projects  are  generally  par¬ 
allel  to  ttie  requirements  of  the  Order. 
However,  public  participation  pro¬ 
grams  shall  include  carlv.  specific  ret- 
erenre  to  Executive  Older  11988  and 
its  objectives.  The  publir  in  the  affect- 
ed  area  shall  lie  advised  early,  through 
the  public  participation  process,  when¬ 
ever  a  proposed  plan  uil!  result  in 
aclion  in  the  base  floodplain. 

§2.19  11  Application  of  EO  to  Civil  Works 
program. 

The  provisions  ot  Executive  Older 
11988  shall  be  implemented  by  each 
agency  not  later  Ilian  May  24.  19711. 

(a)  Prcnvthomatinn  studies  At  Die 
rnrliisl  stages  ot  planning,  the  policy 
and  procedures  of  this  regulation  shall 
tie  incorporated  in  the  mull  mbjrrt  n  c 
planning  process  ( EK  1105  2  2C0  series 
ot  regulations)  to  a  scope  and  level  •  >1 
detail  appiopiiate  lor  pi  caul  liori/a 
tion  .studies,  for  those  studies  lor 


which  repoits  have  been  eomplr 
and  forwarded  by  the  reporting  o 
cers.  supplemental  information  (• 
corning  the  implementation  o(  the 
cent  iv  e  Order  has  been  requester) 
DAEN-CWP  under  a  separate  actioi 

(b)  Advanced  engineering  a 
design.  Reporting  otticers  shall  Ins 
that  projects  in  the  advanced  er 
neermg  and  design  stage  comply  w 
the  Intent  and  objective  ot  the  Exe 
live  Order  as  set  forth  in  this  regi 
tion. 

(c)  Continuing  authorities  progr 
(ER  1 10S-2-S0).  The  policies  and  j. 
ceduros  of  this  regulation  are  apph 
blc  to  the  planning  and  design  ol  r 
jerts  under  the  Continuing  Auth- 
ties  Program.  Current  studies  or. 
the  Continuing  Authorities  Progr 
shall  incorporate  the  policies  and  t 
cednrcs  of  this  regulation  early  in 
multi  objective  planning  process  as 
quired  by  ER  1105-2-50. 

(d)  Projects  under  construction.  1 
Order  does  not  apply  to  projects  p- 
enlly  under  construction,  or  to  j 
jeets  for  which  all  of  tlie  funds  h 
been  appropriated  through  fiscal  y 
1978.  or  to  projects  and  programs 
which  a  draft  or  final  enviromrt 
impart  statement  was  tiled  prior 
October  1.  1977,  as  part  ol  AEArl) 
tiv  dies 

(d  Operation  and  tihuntcniricr 
hvities  The  policies  and  procedure 
this  regulation  are  applicable  to  o; 
aiion  and  maintenance  activities 
the  Coipx  ot  Engineers  Dotin'.  1 
ncer.x  shall  insure  that  projects  op* 
ed  and  maintained  by  the  C< 
comply  with  the  policies  and  p: 
dtiros  set  lorth  in  this  regulation 
33  fi  ll  209  145 

if)  f  ntrrprnrv  Activities  Err,-  •  ,-< 
and  Hood  related  activities  cot;,!.: 
tinder  Pub  I.  84  99  essential  t<>  s.v 
lives  and  protecting  piopiilv 
public  health  and  s.v t < ■  t y .  .e-  <  ■  ■ 
Iroin  Ih e  provisions  ol  the  O:  !-  r  1 
Ihr  requirement  to  prej  tie  ,t'  I 
lal  e  a  not  ice  ot  a  propo  id 
Ihr  floodplain)  Howevei,  riba! 
lion  activities  peitormed  und<  r  !’  ' 
84  99  by  t hr  Corjis  shall  be  eatiu.l 
in  a  manner  (ha!  refleri.s  <nu.; 
with  the  spirit  and  intent  ni  the 
er  nine  Older  T)us  shail  ihCude 
voting  leadership  and  taking  lift 
to 

(li  Avoid  lint  in  to  the  nv-iral 
hem  fil  ial  values  ol  floodplain1- 

<2)  Minimize  the  impact  <d  Hone 
human  s.atcly,  health  and  wr'I.ire 

(3)  Histore  the  natural  and  her 
rial  floodplain  values  that  have  t 
imparted  by  an  einergem  y  ;u  1 1  n 
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Table  E-l 


Common  Plants  of  Humboldt  Bay 
Area  by  Habitat  Types1 


Agriculture  Forest 


Agropyror.  ripens 
Agrostis  alba 
Festuca  mbra 
J uncus  effusus 
Phleum  pratense 
Potentilla  pacifica 
Ranunculus  sp. 


Grassland 

Achillea  millefolium 
Cirsium  vulgare 
Cortaderia  selloana 
Cytisus  spp. 

Dactylis  glomerata 
Deschampsia  caespitosa 
Holcus  lanatus 
Hypochaeris  radicata 
Lolium  multiflorum 
Me li lotus  spp. 
Phragmites  communis 
Plantago  lanceolata 
Poa  pratensis 
Po lypogon  monspe liensi s 
Rumex  crispus 
Tri  folium  repens 


Shrubland 

Baccharis  pilularis 
Car  ex  sp. 

Ceanothus  integerrimus 
Garrya  eliptica 
Gaultheria  shallon 
Litkocarpus  densiflorus 
Marah  sp. 

Myrica  calif omica 
Osmaronia  cerasiformis 
Pteridium  aquilinum 
Pyrus  fusca 
Rhus  diversiloba 
Rhamnus  purshiana 
Rites  spp. 

Rubus  spp. 

Salix  spp. 


Abies  grandis 
Alnus  oregana 
Anaphalis  margaritacea 
Arotostaphylos  uva-ursi 
Arbutus  menziesii 
Berberis  sp. 

Castanopsis  chrysophylla 
Cornus  stolonifera 
Cupressus  macrocarpa 
Eucalyptus  sp. 

Heracleum  lanatum 
Lithocarpus  densiflora 
Myrica  calif  omica 
Oxalis  oregana 
Picea  sitchensis 
Pinus  contorta 
Polystichum  sp. 

Populus  trichocarpa 
Pseudotsuga  menziesii 
Pteridium  aquilinum 
Rhododendron  calif omicum 
Rubus  spectabilis 
Salix  spp. 

Sambucus  racemosa 
Sature.ja  douglasii 
Scirpus  microcarpus 
Sequoia  sempervirens 
Tsuga  heterophylla 
Vaccinium  ovatum 
Veronica  sp. 


Water 

Cladophora  spp. 
Enteromorpha  sp. 
Hydrocotyl  sp. 
Lernna  miner 
Nuphar  polysepalum 
Potamogeton  sp. 
Ruppia  sp. 

Viva  sp. 
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Table  E-l  (continued) 


Dunes 

Abroni  a  lat  ifo  1  La 
Achillea  borealis 
Ambrosia  chamissonis 
Arnmoj. ihila  are  nari a 
Baooharis  pilularis 
Cakile  spp. 

Carex  obnupta 
Elymus  mollis 
Erigerori  glaucus 
Eriogonum  lati folia 
Erysimum  menziesii 
Ei ‘again, a  chi  l  oensis 
Juncus  lesueurii 
Lathy rus  litoralis 
Lotus  rriaranthus 
Lupinus  spp. 

Mesembryanthemum  chilense 
Montia  spathulata 
Oenothera  one iranthi folia 
Orthoearpus  purpurascens 
Polygonum  paronychia 
Potentilla  egedii  var.  grandis 
Salix  spp. 

Solidago  spathulata 
Tri folium  spp. 

Tanaaetum  douglasii 
Vaocinium  ovatum 


Salt  Harsh 

Atrip  lex  patula 

Cordylanthus  maritimus  ssp.  maritimus 

Cordylanthus  maritimus  ssp.  palustris 

Cotula  ooronopi folia 

Cuscuta  salina 

Distiohlis  spieata 

Glaux  maritima 

Grindelia  striata 

Grindelia  striata  ssp.  Blakei 

Jaumea  aamosa 

Juncus  lesueurii 

Lileopsis  oocidentalis 

Limonium  califomicum 

Orthocarpus  castillejoides  var. 

humbo Idtiensi s 
Plantego  maritima 
Pucainellia  sp. 

Salioomia  virginica 


Salt  Marsh  (continued) 

Spartina  foliosa  (S.  spartinae" ) 
Spergularia  marina 
Suae da  eali formica 
Triglochin  concinnum 
Triglochin  maritimum 

Brackish  Marsh 

Achillea  millefolium 
Agrostis  sp. 

Aster  subspicatus 
A  trip  lex  pa  tu  la 
Carex  lyngbuei 
Carex  obnupta 
Desahampsia  caespitosa 
Distichlis  spioata 
Eleocharis  sp. 

Epilobium  watsonii 
Festuca  rubra 
Hordeum  brachyantherum 
Juncus  balticus 
Phragmites  communis 
Potentilla  pacifica 
Scirpus  acutus 
Scirpus  robustus 
Spergularia  marina 
Triglochin  maritimum 


Fresh  Marsh 

Alopecurus  sp. 
Angelica  sp. 

Carex  obnupta 
Galium  sp. 

Hydrocotyl  sp. 

Lerrma  minor 
Lotus  sp. 

Ocnanthe  sarmentosa 
Phalaris  arundinacca 
Polygonum  spp. 
Ranunculus  sp. 

Rsrippa  sp. 

Scirpus  microcrirp'US 
Sj  -a  rga  n  i  urn  sury  ca  rvum 
Typha  lati  folia 
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Table  E-l  (continued) 


Swamp 

Mudflats 

A  Inus  ovegana 

Entevomorpha  sp. 

A l thyrium  fi  l ix-femina 

Polysiphonia  sp. 

Carex  obnupta 

Smithova  naidurn 

Equisetum  spp. 

Ulva  sp. 

Heraoleian  lanatum 

Lonioera  involucrata 

Lysiohitum  ameviaanum 

Zostera  marina 

Myrica  califomica 

Oenanthe  sarmentosa 

Jetties  and  Reefs 

Picea  sitchensis 

Red  and  Brown  Algae : 

Firms  eontorta 

Corallina  sp. 

Polystiahum  sp. 

Endocladia 

Potentilla  Egedii  var.  gvandis 

Fuaus  sp. 

Pteridium  aquilinum 

Gigartina  sp. 

Rubus  speetabili s 

Laminaria  sp. 

Rumex  arispus 

Salix  lasiandra 

Salix  hookeriana 

Scirpus  fluviatile 

Spiraea  douglasii 

Staahys  ohamissonis 

Typha  latifolia 

Vaeoinium  ovatum 

Porphyva  sp. 

^hese  are  typical  species  of  the  habitat  types  identified  in  this 
study.  This  table  is  not  intended  to  be  a  comprehensive  list  of 
all  species  in  any  habitat  type.  In  addition  to  field  observations 
made  during  the  study,  the  following  sources  were  used:  Barker, 
1976;  Hitchcock,  1951;  Hitchcock,  1973;  Mason,  1957;  Monroe,  1973; 
Munz  and  Keck,  1959;  Parker,  1974. 
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Table  E-2 


iialu.li'.rait.  mt.cihj  ok  hump; 


C  \1  I  1  ORK  I  A 


1 


1  _ S  PONCES 

Spon-,e,  Hal  i  c  Inna  p>  I'i'i'J  )  is  (attachid  to  rocks  in  well-lighted  m:c*as 
S poi i  ;o  ,  Ha  j  i  <:  Lena  sp  . 

Yellow  sponge ,  C i i one  sp. 

_2_. _ 1 1Y  DROIDS 

Hydro  id  , 

Hyd  ro  i.u  , 

Hyd  r:  old, 

Hyd  ro i d , 

Hydro id , 

Hydroi d , 

Hydro id , 

Hydro id , 

Hydro  id , 

Hyd  ro  id , 


3-.  JELLYFISHES 

Jellyfish,  Aurell  ia  sp/'(open  water) 
Jellyfish,  Chrysaora  s p . 

Jellyfish.  Pe  Lay, la  sp. 

4.  SEA  ANEMONES 


Aggregated  anemone  ,  Ant  hop  i  e  ura  e  1  e  gnntiss  i  nin  (buried  in  substrate) 
Great  green  anemone ,  Ant  hop  i  oura  xant.hogrammiea  (in  tide  pools) 
Burrowing  anemone,  Ceriiuilhus  sp. 

Orange-striped  line,,  one  ,  D  i  a  flume  no  so. 

White  anemone,  Met  r  i  d  i  uin  f  i  ombria  l:ti"i  (on  pilings  and  jetties) 

5. _ CTENOPHOKIS  (COMB  JEM  IPS) 


Aequo rea  sp.  (o])i;n  water  plankton) 

Campanu Lari  a  integra 
Olu  1  ia  bun  a]  i  s 

Oho  I  i  a  Ion ...  1  ss  i  ina  (fouling  species  on  rocks,  pilings) 

PI umu  I  . r  i  a  l a geni  f  e r a 

Sc rtu 1  aria  In rcata  (attached  to  algae) 

Thu  i  ar:i  a  s  j  m i  I  u s 

Tubu la r 1  a  crocea  (forms  large  clusters  on  pilings) 
Tubula ri a  ma rjna  (attached  to  rocks  in  interdidal  zone) 
Vo l.e  1  la  lata  (open  water) 


Sea  gooseberry,  Pi  eurobraucii  ia  bac  hoi  (open  waters;  cast  upon  beach) 

6.  NKMF.RTF.  A  NS  (RIBBON  WORMS) 


Ribbon  worm,  Arnph  i  no  runs  i  inpar  i  sp  i  nos  i  s  (on  rocks  and  piling;:) 
Ribbon  worm,  Co  n  nra  t  u  1 1 1;  ca  I  i  !  .*ni  i  i  us  i  s  (in  sand  and  mud  flats) 


i  in!  ii. ales  that  the  yr  i  enl  j  f  i  c.  nam<  lias  hi  on  changed  ;  Table  E-i. 

F,-f> 


:  i  IjI.oii  wore,  £ulni  l.r.ai'  i-i  Muvidus  (in  Lulus  on  rocks,  algae;  in  mud) 

\  i  bbe  u  worn:,  1  ul.uT.-iitu  |-o  I  vmorphu.-  (unde  r  boulders;  among  mussels;  mud  ) 

i L _ riMRONins  (n.UMi:  worms) 

’lim.e  worm,  Phoronis  sp. 

j'n.ui  plume  worr.,  Phoronopsi  s  viridls  (forms  beds  on  sand  and  mudflats) 
’lumc  worm,  Pho runups  1  s  sp. 

■I .  POi  YCHAFTKS  (  HR  1ST!  F  WORMS  ) 


,u:;v.’i>nn,  Aharon  i  cola  anti  branch  la 

.ugwo  nh ,  Aba  ron  :  co  I  a  hunbo  Id  tons  i  s 

,ugwo  ri;i ,  Aba  re  n  i  co  1  a  par  i  f  i  ca  (in  sand  flats) 

lairy-gi.il  worm,  Atnaena  oc.c  identa  1  i  s  (in  mudflats) 

hr  i  s  l  J  c  worm,  Ampha  re  to  goes  i 

’addle  worm,  Ana i tides  wi 1 1  jam si  (in  mixed  sand  and  mud  sediments) 
’araonid  worm,  Ar  ic idea  suec 1 ca  (in  sandy  mud) 
lr.ist.lu  worm,  Armand  ia  b  i  ocu  lata  (sandy  mud  and  silt) 
iristle  worm,  Armandia  sp.  (in  sandy  mud  and  silt) 

!p  ton  id  worm,  Boccardia  bas  i  lari  s 
ube  worm,  Cap] Lila  a mb j  seta 
’ube  worm,  Capita  11a  capl tata  (in  mudflats) 

'll  read  worm,  Caul  Lcriella  hamata 

lairy-gill  worm,  Chaetozone  mu  It ioculata 

Iniry-gill  worm,  Chaeto/.one  setosa  (in  silty  sediments) 

leianit  crab  worm,  Che  i  lone  re  i  s  cyelurus  (commensal  with  hermit  crabs) 

’addle  worm,  Chone  sp. 

'ube  worm,  Cist  cni  des  brevicotna 

iris  tie  worm,  1)  i  s  oma  f  ratio  1  scanum  (in  shallow  mud) 

’addle  worm,  EL cone  dilatae  (in  clean  sand  beaches) 

'act  f  ie  worm,  EL e one  pad f  ica  (in  silt  and  mud) 

'addle  worm,  Ft  cone  sp. 

’olychaete  worm,  Euc 1 ymene  did i neat a 

addle  worm,  Eula 1 ia  nvi cu 11  seta  (among  mussels  and  barnacles;  debris) 
olychaete  worm,  Eum  j  da  sanguinea  (among  algae  and  bryozoans  on  rocks) 
ussel  worm,  Enn.re  i  s  .sp,  (in  rock  crevices) 

e rebel  lid  worm,  hupolymnia  crescent i s  (in  sandy  mud  sediments) 
olychaete  worm,  Fusy Ills  sp 

r  1st  Jo  worm,  Fneonus  muc  ronata  (in  clean  sand  beaches) 

ristle  worm,  Ex o gone  sp.  (in  sandy  mud  bottoms) 

ristle  worm,  C I ycera  ame r i cana  (in  sandy  mud  sediments) 

roboscis  worm,  (j  1  yc  e  ra  L  >  mt  i  s  (in  clean  sands) 

ristle  wot  m,  C  1  yt  1  til « ■  po  1  ygn.'i  tli/i  ( 1  n  sandy  mud  sediments) 

ristle  worm,  (live  inch'  sp. 

rbinicl  worm,  II,  ip  Ium  <j  I  up  I  os  elmv.atus  (in  sand  and  mud  bottoms) 
cale  worm,  !|a  i  mu!  Ii.h-  i  n  i j  e.ita  (in  rocky  habitats) 
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Sea  U:  wo  mi ,  1 1. 1  nno  L  hat'  I  u  i  m  I  a  La  (  f  1a  u*  I  i  v  i  uj;  or  c  i  ...  r.4  ns.  i  1  an  a.i  eiu.tr 


Slaty  blue  worm, 

Ilemi  nodus  bon  a  1  i  s  (in  s 

and.  and  mud 

hot.  L  unis  ) 

Slaty  blue  worn, 

IK  ;.l  i  i  eii'.i .  i  mb  r  i  ca  t  a 

Scale  worm,  IK-spc 

■rone  a 4 1  v 4 ' n l  or  (commensal. 

in  llrt-chis 

burrov 's  ) 

Cap  i  t  e  1 1  i  cl  wo  no  , 

Hr  te rot:. a st  us  fi  lobranelm 

-  ( i n  sandy 

mud  bo  LI 

uins  ) 

Br 1 s  L 1 e  wo  rm ,  1  im 

ib  r  i  He  re  i  s  japonica  (in  s 

. indy  mud  sed 

i  i:\  nt.s  ) 

Bristle  worm,  tin: 

:bri  nereis  zona  La  (in  sail 

d  or  mixed  s 

and -mud 

sed i mcnl 

Bristle  worm,  him 

ibrim  I'eis  sp.  (in  sandy 

mud  sed i men L 

s) 

Po  lye  Imote  wo  rm , 

I.vsi  I  ia  sp. 

Bristle  worm,  Mage  I  ana  sp.  (in  clean  sand  or  sandy  mud) 

Lugworm,  Med  i  on.isLus  ca I  i  torn i cns i s  (in  mud  bottoms' ) 

Polychnetc  worn:,  Me  II  inn  ur.u  I  aLa 

Bristle  worm,  Nesochael  upturns  L  ,'ivlor  i  (in  sand  fiats  with  eel  grass) 
Bristle  worm,  Neantln  s  sp.  (in  sand  and  among  rocks;  intertidal) 
Bristle  worm,  Nt  pbtvs  as  si  mi l  is 


Bristle  worm,  Nephtvs  cat  I  i  l~o  rn  i  cits  i  s  (in  clean  sandy  beaches) 
Bristle  worm,  Nophty s  pa rva  (in  muddy  sediments) 

Bristle  worm,  Nereis  p roc era  (in  sandy  to  muddy  sediments) 

Mu  s  s  e  1  wo  rm ,  NY  re  i  s  s  p  . 

Thin  rod  worm,  NoLomastus  tenui s  (in  sandy  mud  bottoms) 

Bristle  worm,  Ophc  I  i  a  ma.cna  (in  sandy  mud  bottoms) 

Bristle  worm,  Ophe 1 j a  sp.  (in  sandy  beaches  or  sandy  mud) 

Tube  worm,  Owen ia  collar! s  (live  in  tubes  in  sandy  sediments; 
Poiychaote  worm,  Pho  l.oc  glabra  (in  silt  and  mud  bottoms) 

Tube  worm,  Phragmatopoma  cal ifornica  (constructs  large  colonies  of 
Lube  honeycombs  on  rocks;  may  form  massive  reefs) 


Bristle  worm,  P i s L a  c  r i s  tat a 

Bristle  worm,  Pi  s  t  a  pac  i  f  i  ca  (forms  Lubes  in  sandy  mud  sediments) 
Bristle  worm,  P I  at.  v  no  re  i  s  a  gams  i.  /  i 

Tube  worm,  p  |  a  l  vm  re  i  s  b  i  cana  1  i  eu  lata  (among  algal  holdfasts  on  rock; 
Spionid  worm,  Po  I  ydo  ra  b  raebye  cph/i  la  (in  sandy  mud  sediments) 

Spionid  worm,  Po  J  ydo  ra  lir.ni 

Spionid  worm,  i’o  I  ydo  ra  serial  is  (in  sandy  mud  and  mud  sediments) 


Spionid 

wo  rm , 

Po  !  \  do  ra 

i.vbs  L  e  r  i  (! 

lores 

in  shells,  calcareous  materia 

Brist  1  (' 

worm , 

Pm  udopo  1 

vdora  tempi 

(  in 

sandy  mud  sediments) 

Polych.n 

le  worm,  Sell  is! 

i  'ine  r  i  n.;o;i 

1  ong i e 

or ii i  s 

Br  i  s  t  1  e 

worm  , 

Se  o i op  1  or 

rip.  (mud  , 

roots 

ol  celgrass,  algal  holdfasts 

Spi on i d 

wo  rm , 

Spin  1  i  1  i 

e  a  rn i s  (in 

sand 

f  1  at. s  ) 

Spionid 

wo  rm  f 

S  p  i  opha  in 

■-  a noc o  1  at ; 

1 

Spionid 

wo  rm , 

S  p  i  uph,  i  in 

r  1  k  rl:e  !  <  von  i;,i 

Sp  i  on  i  cl 

wo  rm , 

Sp i opha ia 

.  bomhvx  ( i 

in  sandy  mud  bottoms) 

Br  i  stle 

worm , 

S  Liu* lit  1  a  i 

r  be rkc 1 e\  1 

i 

Bristle 

wo  rm , 

S t. bein'  1  a  i 

r  tort  iar.  1/ 

1 1 1 ra L  a 

Brist  le 

wo  rm , 

St  rob  1  or | 

•in  hi.  l  n  d  i  i  ! 

;  (in 

mud  f la t  s  ) 
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I')  r  is  Lie  worm ,  Te  I  opsa\  us  cos  Laruin  (in  fine  sands) 

Brisf.lt:  worm,  T 1 1  ■  i  rvx  moni  laris  (in  silly  mud) 
i y 1  lid  worm,  Typosy I  1 i s  sp.  (generally  among  rocks) 

iL _ SIPUNCliUDS  (PEANUT  WORMS) 

Peanut  worm,  Golf ingia  agassi zi  (among  eelgrass  on  mudflats) 

10.  ECU  1  HR I  PS  (SPOON  WORMS) 

ipoon  worm,  List rlo  1  obus  pel  odes  (in  mud  among  eelgrass  and  sandy  mud) 
•’at  innkeeper,  Urochls  caupo  (forms  permanent  burrows  in  muddy  sand) 

11.  COPbPODS 

iopepod ,  Acart ia  clausi 

.iopepod ,  Acart ia  1 ongiremis 

iopepod,  Acart i a  tonsa  (brackish  waters) 

iopepod,  Ca lanus  f i nmarchi cus  (ocean  waters) 

iopepod,  Clausidium  vancouverense  (commensal  in  burrowing  shrimp  holes) 
iopepod ,  Corvceaus  af f ini s 
iopepod  ,  llucalanus  bungi  i 

iopepod,  Eurytemora  a f f i n i s  (brackish  waters) 

iopepod,  OiLhona  siinilus 

iopepod ,  0 i thona  spi nirostris 

iopepod ,  Pa  raca lanus  parvus 

iopepod,  Pseudoca lanus  mlnutus 

iopepod ,  T or t anus  d i scaudat is 

-2.  BARNACLES 

hatched  barnacle,  Bal anus  cariosus 

fntte  barnacle,  Ba 1  anus  c renatus  cur riscutum  (low  intertidal,  subtidal) 
larnacle,  Ba lanus  eburneus 

ihal.ky  white  barnacle,  Ba  1  anus  glandula  (high  intertidal;  coast,  in  bay 
lharf  and  piling  barnacle,  Ba lanus  nub i I us  (on  pilings  and  rocks) 
iray  barnacle,  Ch t. hamaius  da  1  I i  (highest  intertidal  area;  rocks) 

.oaf  barnacles,  bo  pas  spp. 

ioose  barnacle,  Po I  1 i c i pcs  po lymerus  (form  dense  stands  with  mussels) 

3_. _ CUMACEANS  AND  CliELlEE BANS 

umacoan,  Cumae c a  sp. 
um.'icr  an,  I)  i  astv  I  i  s  sp. 


CumaceOn  ,  1'  i  .is!  v  1  i  :■  dawson  i 
Cum- icean ,  i  adore  I  I  a  sp. 

Ciiiu.'  ;c  i  i n  i ,  !  ■  i  •  i't ) : >.  • 

Cumaceau  ,  I  >  Hum  sp  . 

C 1 1  <  liftiM'.’,  I  t  [-itcch'  I  ;  :i  dub  in  (abundanL  ai  >ong  algae  in  pools,  inuilf  let. 
Clu  ■ )  i  1  i  ran  ,  1  a  pt  or  in  I  i .  i  sp  . 

Cl u  1  i  f  e ran  ,  'i  minis  noniani 

14.  AM  1*1 1 T  I  'CHS 

Beach  flea,  A 1  lorclu  st:os  angustus  (nasties  in  algae  or  surfgrass) 
Garniiiarid,  An  >  sogaimna  ms  pucoi  Lensi  s  (in  marshes  among  algae) 

Gamma  rid  ,  An  i  sogammn  inn;  sp. 

G  a  i  ama  rid,  A  pi  le  rusa-  s  p . 

Skeleton  shrimp,  Caprel  la  arm  n  s  La  (cling  to  algae,  eel  grass ,  hydro  ids 
Skeleton  shrimp,  eoprella  ca 1 i f orn i ca  (on  algae,  eelgrass,  hydroids) 
Skeleton  shrimp,  Caprel  la  c-qn  i  1  i  bra  (on  algae,  eelgrass,  hydroids) 
Skeleton  shrimp,  Cape- 1 Ja  graci lor  (on  algae,  eelgrass,  hydroids) 
Skeleton  shrimp,  .Capri  Ida  1  acv  i  uscd  la  (on  algae,  eelgrass,  hydroids) 
Skeleton  shrimp,  Caprel.  la  sp.  (on  algae,  eelgrass,  hydroids,  bryozoan 
Garnmarid,  Corophlum  aehcrus  leurn  (tube-builder  on  algae  and  pilings) 
Ganminrid,  Co rophvum  sp.  (tube-builder  on  debris  on  mud  botLoms) 
Garnmarid,  C>  madusa  sp.  (tube  builder  <">n  algae) 

Garnmarid,  KohausLo  rius  eous  (on  sand  bottoms) 

Garnmarid,  F.ohaustor  i  us  waslii.ngtonianus  (on  sand  boLtoms) 

Garnmarid,  Ha rpi nia  sp. 

Garnmarid,  Kamake  sp . 

Garnmarid,  Megamphopus  martes ia  (tube  builder  on  algae) 

Garnmarid,  Me  1  1  to  dc  nlatn  (nestles  in  algae  and  eelgrass) 

Garnmarid ,  Me J  i  ta  sp.  (nestles  in  algae  and  eelgrass) 

Garnmarid,  N e o p I e u s t o s  sp. 

Gamma  rid,  Pa  r.iphoxtis  1  neubrans  (burrov,'  in  sand  or  mud  bottoms) 
Garnmarid,  Pa rnphoxus  nbtusi dens  (burrow  in  sand  or  mud  bottoms) 
Gainmarid,  Pa  rnphoxus  sp.  (burrow  in  sand  or  mud  bottoms) 

Garnmarid,  Pa  n>ed  i  c  t  r»  i  de.s  sp. 

Gainmarid,  Phot  i  s  tm-vi  pes  (tube  builder  on  algae) 

Garnmarid ,  Phot  j  s  sp.  (tube  builder  on  algae) 

Garnmarid,  _P  ru  turned e  i : i  s p  . 

Garnmarid.  Sent  Ik-  1  :  d  i  urn  met  i  pi  I  mum  (burrow  in  sand  or  mud  bottoms) 
Garnmarid,  Sv.u  lie  I  id  i  um  sp.  (burrow  in  sand  or  mud  bottoms) 

Skeleton  .shrimp,  TrjjjJ.  1  a  pi  1  i  m.  am 
Skeleton  shrimp,  T r i 1 1 - 1  la  sp. 
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L SO PODS 


Mri  r  i  ut' 
Ma  r  i.  no 
1 sopod , 
Isopod , 
Isopod , 
1 sopod , 
Isopod , 
J.  sopod  , 
I sopod , 
Isopod , 


sowbug .  A 1  I  on  i  st  us  sp.  (buried  in  sand  and  among  driftwood) 
sowbug,  Cirulana  hartfordi  (oonmion  in  musse  l  beds) 

Idothra  stonops'* 

Idol  Ik  a  wosiu  st  nsk  i  i  •*  (common  on  kelp) 

1. :i  g  i  a  Occident. 1 1  i  s 

Li g i a  pal  las i  (sea  cl  iffs  and  caves,  near  freshwater  seeps) 
I.imnori  a  sp.  (wood-borer) 

Murine  sp. 

Mnnriogortlum  erratum 
Neosplmt  roma  oregon  on  si  s 


16.  DECAPODS  (CRABS  AND  SHRIMPS ) 


Ihost  shrimp,  Callianassa  cal i forni ensis  (burrow  in  mud  or  sand  of 
mid-  to  upper  intertidal  areas) 

lock  crab,  Cancer  anLciinar  i  us  (on  sand  among  rocks;  may  be  in  bay) 
fellow  crab,  Cancer  anthony i  (under  rocks;  in  bay) 

1 lender  crab,  Cancer  graci 1 i s  (sandy  bottom;  in  bay) 

lungeness  crab,  Cancer  mag  is  ter  (generally  offshore  on  sandy  bottom; 

may  be  found  in  the  bay  during  parts  of  the  year) 
led  crab,  Cancer  productus  (under  rocks;  buried  in  sand  or  mud;  in  bay 
Hack-tailed  shrimp,  Crago  n i gr i cauda" (among  eelgrass,  rocks  on  sand) 
Hack- tailed  shrimp,  Crago  ni  t;ron':iculata"(on  mud  and  sand  bottoms) 
lay  shrimp,  Crago  sty  1  i  rostris’"(  in  surf  zones;  sandy  rock  bottoms) 
lay  shrimp,  Crago  spp.* 

‘istol  shrimp,  Crangon  ca lif  onvi ens 1 s* 

.ommnn  sand  crab,  Emor  i  ta  ana  1  or,  a  (on  exposed  sandy  beaches) 

’urple  shore  crab,  lletni  grapsus  nudus  (on  coarse  sand,  gravel  substrate 
recn  shore  crab,  Hernigrapsus  orcronensi  s  (under  rocks  on  sand,  mud) 
rass  shrimp,  11  i  ppolyte  sp.  (common  on  eelgrass) 

'ebble  crab,  hopho pa nopea s  be  1  1  us  (under  rocks  along  the  coast) 
ore  i' lain  crab,  Pachyche  I  os  rud  i  s  (under  rocks;  on  pilings,  algae) 
ined  shore  crab,  Pachy  grapsus  c  rass  i  pes  (upper  rocky  areas) 
ermit  crabs,  Pnguras  spp. 

oou  stripe  shrimp,  Panda  1  us  danae  ( suhl i Ltoral ;  eelgrass,  channels) 
orcclain  c.  rab,  Pet  roj  i  sthes  sp. 
om;iu'iisal  pea  crabs,  Pinnixa  sp. 

elp  crab,  Pu/.rt.  t  1  a  pn-ducta  (kelp  beds,  jetties,  wharf  pilings) 
rolan-back  shrimp,  Sp  ’  rout  oca  r  i  s  pa  1 1  id  i  c  o  1  a  *  (eel  g  ra  s  s  ,  algae,  pi  1.  ings 
rokt  n-back  shrimp,  Sp  i  nml  oca  r  i  p  i  eta'"  (cel  grass  beds,  pilings) 

1  ue  mud  shrimp,  bbupeb  i  a  puip  I  lens  i  :■  (burrows  in  mud  or  sandy  mud 
in  mid-lo  lower  intertidal  areas  of  the  bay) 
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]  7.  ARACHNOinS  ( S  1>1  L~)i;RS  ,  SCOW1  IONS  AND  TICKS) 


l’si  ud  oscou'  ion,  Ha  1  ol  >  i  s  i  urn  occ i denLn 1 e 

18.  PYCNOCONTDS  (SFA  sptdfrs) 

Sea  spider,  Ache  1 i a  chelata  (often  in  mussel  beds) 

Sea  spider,  Aclicjia  <  e.hinata 

Green  pycnogonid,  Ha  I osoma  viridintestinale  (on  hydroids  and  eelgrass 

IQ.  GASTROPODS  (LIMPETS,  NUD1 BRANCHS,  SNAILS  AND  WHELKS  1 

Finger  limpet ,  Acmac  a  digi  tal  i  s*(high  intertidal  on  rock  surfaces) 

Limpet,  Acmaca  f  eiiost  rat  a-:(oii  smooth  rocks  in  loose  sand,  gravel,  mud 
Common  limpet,  Acmaca  pa  r a  digital i s* ( rn  i d -  to  upper  interLidal  on  rock  ; 

Shield  limpet,  Acmaca  pc  1 1  avr(  on  algae,  mussels,  barnacles,  rocks)  ! 

Mask  limpet,  Acmaca  persona* (high  intertidal  in  crevices)  g 

Rough  limpet,  Acmaea  scabra*(  high  intertidal  on  rock  surfaces)  ! 

Plate  limpet,  Aci.'.aea  scutum*(  rocky  shores) 

Barrel  shell,  Ac  t  eon  punc  Locae  l.atus  (on  mud  and  sand  flats) 

Gray  nudibranch,  Aeo  1  i  d  i  a  sp.  ("common  around  sea  anemones)  ^ 

Sea  slug,  Ag  la  ja  d  i  otnodea  (on  mudflats)  , 

Snail,  Alvi ni a  sp.  (in  gravel,  sand  and  under  rocks) 

Sea  .lemon  nudi  branch,  Ani  sodo  r  i  s  iiobili  s 

Translucent  assiminca,  Ass  i  mi  rue,  t  runs  1  ucens*(  in  marshes,  mud,  debris 
Sna  i  1 ,  Bucc  i  n  i  uin  sp  . 

Top  shel  l,  Call  iostoma  cana  1  ieul.it  urn 
Top  shell,  Ca  1  I  i  os  tom,  i  sp. 

Cone  snail,  Conus  sp.  (on  sand  or  rock  bottoms) 

Giant  nudibranch,  Dendronot us  g i route  us 
Rough  keyhole  limpet,  Diodora  a  spurn 

Nudibranch,  1)  i  an  lulu  sand  i  e:cn  -  i  s  ' 

Nudibranch,  |)  i  i:unn  a  1  ho  1  i  non  ta 

Nudibranch,  lie  nuae  i  nn  smit  h  i 

Nud  i  b ranc h  ,  IN'  i:m  i  ssenda  c  rass  i  c o  rn  i  s 

Blue  chiton,  1  sc h hoc h i Lon  sp. 

Black  chiton,  Ka  Lhc  r  i  n.  i  t  nn  i  ca  l  <  (intertidal  rocks)  !■ 

Small  periwinkle,  Lacuna  sp.  (in  la  Ip  beds',  eelgrass,  algai)  I 

Newcomb's  littorim  ,  I  i  I  lor  i  na  n,  we  omb  i  a  n.  i  ! 

Flat  periwinkle,  Li  1. 1  n  r  i  na  pl.m  i  s  (  h  i  >  ,1 1  intertidal  rocks)  1 

Checkered  pc  r  i  w  i  ill.  I,  ,  I .  i  L  L  i ) )  •  i  n  >  .uilul.it.i  (intertidal  on  rucks) 

Snail,  |_1  _£!  tubero.-.a  (in  sand  and  gra.vel  botloms) 

Siuii  I  ,  Mi  Lja  Ma  sp.  | 

Not  i.  Ind  cl.:  ton,  Moii.  1 1  i ..  c  i  I  i  a  t  a  I 

Hairy  chi  Lon,  Mpnalbj  lirnosa  (intertidal  end  subtidal  roiks)  I 
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'li  mm'  I  ed  do..  v.  he  Ik,  K  >s  urius  fu;..  ,il.us  (on  sand  and  mud  bottoms) 

|,i  an  dog  vhc  I  k ,  Na-uarius  innlit  u.-  (in  sand  or  mud;  on  rock:;) 

-uni  1  ,  N  u  c:  u  la  t>  unis 

lajx'mmk:  oysti  r  d  r  i  I  1  ,  Ocenebm  japon  i  c  .•»••'(  on  rocks;  may  be  in  oyster:,) 
)p  i  st.l  mb  ranch  ,  Odostomia  sp. 

•in  i  t,  i  c  ol  i  \  e  ,  t  >  I  i  \ '  t  J  la  bat  t  i  ca 

Purple  olive,  (Hi  vi- I  l.a  IHplaeata  (burrows  in  clean  sand) 

><m  Pedro  olive,  Olivella  ped  roana 
Hive  snail,  C)1  i\a  l  la  pyc  na 

i’ect  i  branch  .  Phv  I  I  a  plus  i  a  lay  1  o  r  i  (on  eel, grass  and  mudflats) 

ir  i  st  lo-bear  i  nr  ear  slu.ll,  Phv  L  i  a  set  i  ft  r'"(  marshes  ,  mud,  dcluHs) 

loon  snail,  Pol  inices  1 ew i s i i ( on  mud  and  sand  flats;  in  eelgrass) 

Irown  top,  Tmila  brunnea  (low  intertidal  on  rocks,  kelp) 

Jlack  top,  Tegula  f  unebra  I  i  s  (midi  i  do  Levels  on  protected  rocks) 

’’u 1 1  i go  top,  Tee.u  la  pu  1  I  i  go 

imarginatc*  dogw'inkle,  'iliais  emarg  i  nata“  (upper  tide  levels  on  rocks) 
’rilled  dogwinkle,  Thais  1 ame 1 losa" ( 1 ow  tide  levels  on  rocks) 
inail,  Tricol  1 a  sp.  (in  gravel,  under  rocks,  on  eelgrass) 

:0.  PK.LECYPQDS  (Cl. AMS,  MUSSELS ,  OYSTERS,  AND  SCA1.10PS) 

lytilid,  Adu I  a  d i egens 1 s  (bores  in  soft  shale  or  mudstone) 

’acific  shipwonn,  Bank i a  setacea  (bores  in  wharfs,  pilings,  etc.) 
iasket  cockle,  Cl  i  nocard  i  urn  nulla  1  1  i  i  (in  sand  and  muddy  sand  bottoms') 
iant  Pacific  oyster,  Crassest  rea  g i gn  s  (grown  on  oyster  beds) 
iastern  oyster,  Crass  os  L  rea  v  i  rg  in  i  ca 
renella,  Crcne 1  la  sp. 
cm  clam,  Gemma  gemma  (in  mudflats) 

ock  scallop,  11  i  mi  i  l  e  s  mu  1 1  i  rm,,osns*,','(  on  rocks  and  pilings) 
aiifornia  Lyons ia,  Lyons i a  c a i i I o rn i ca  (in  muddy  substrates) 
arlolt  macoma,  Macoma  car  1 o t tens i s 

nconspi  cuous  macoma,  Macoma  i  ik  onsp  i  cua"'(  i  n  mud  bottoms  of  upper  bay! 
rus  macoma,  Macoma  j  rus'~ 

ent-uosc  cl.r.u,  Macoma  i ui suta  (  in  mud  and  sandy  mud) 
oft-shell  clam,  My  a  a  rcii.i  r  i  a  (in  mud  and  muddy  sand  bottoms) 
e  I  ecypod  ,  My-' a  I  la  limn  cl  a 

aiifornia  :a  a  imissei,  Mvtilus  calif  orn i anus  (exposed  rocks,  pilings) 
ay  mussel,  M\ti_lus  edwlis  (on  pilings,  rot  ks,  locks) 
alive  oyster,  0;t rea  lurida  (on  rocks,  pilings  or  on  mud) 
eoduv.k,  Pum  p,  ,  i  m  rosa '•’•"( a  vc a  y  deep  borrower  in  soft  bottoms) 
oniimm  nidiloel  ,  Pa  n  i  L  i  11a  penita  (bores  into  stiff  clay,  concrete) 

'*;»  I  one  i  ?  ii.,  i «.  ,  PododcM  :u-  m  u  m:  chi  sinus"  (  on  rocks) 

1  1  or.,1  ion  I  i  1 1  1 1  in  c  k  ,  p  rot  ol  line  a  rest  o  im  t  i  ones  i  s 

nil’ii  1  i  t.t  1 1  iu  c  k  ,  I'm  I  ol  in  c  a  :■  t  am  i  pea  (in  sand,  muddy  sand  bottom) 
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Tli  i  n- she  1  )  i'd  ]  i  t  V  1 1  net  k ,  !’i  otot  In  ca  l.<  lie  r  r  i  ma  (in  sandy  mud  bottom) 
Smooth  Washington  claim,  Sax  i  do  .ms  eiganteus  (in  mud  or  sand  bol  (am.:; ) 
Common  Washington  clam,  Sax  i  nomas  nut  La  I  I  i  (in  mud  or  sand  but  Loms  ) 
Northern  razor  clam,  Siliqua  patulu  (clean  sand  beaches) 

Sickle  razor  clam,  Sole n  sicarius  (in  iimd  or  muddy  sand  boLLoms) 
California  jackknife  clam,  Tara  Ins  ca  I  i  1  ornianus  (in  sand  or  inud  bott 
Japanese  1  i  L  L  1  eneck  ,  'fa  pc  s  sem  i  decussata-'-'(  in  mud  bottoms) 

Bodega  tel  Lin,  To  111 na  bodegons i s  (in  sand  of  exposed  beaches) 

Modesta  toil  In,  Te  111  na  mode  si.  a  (in  sand  or  muddy  sand  bottoms) 

Tell  In  clam,  Te  1 1  Ilia  nucloides 
Tell  in  clam,  Te 111 na  sp. 

Little  t ransi  nnel 1  a,  Transenne 1  la  t a n t i 11a  (in  sand  or  sandy  mud) 
Gaper,  Tresus  capax  (in  mud  or  sandy  inud  bottoms) 

Gaper,  Tresus  nut tal  1  i  (in  mud  or  sandy  inud  bottoms) 

Quahog,  Venus  me r c e na  r i a “ (in  mud  button-) 

Straight  horse  mussel,  Vo  so  1  la  recta'*  (  in  mud  bottoms) 

Rough  piddock,  Zi rf aea  pi  lsbry i  (burrows  in  inud  and  clay) 

21.  OCTOPODS 

Octopus,  Octopus  dof  leni  (lives  under  rocks,  in  crevices) 

22.  BRYOZOANS 


Bryozoan,  Bugn la  pacif 1 ca 

Bryozoan,  Crisia  occ i dental i s  (among  hydroids  and  sponges) 

Bryozoan,  F  lustre  1  1  a  c c’ rv i c o r n  i s~'v (grows  on  algae) 

Bryozoan , 

Bryozoan,  Mcmbrani  pora  inembranac.ea  (encrusts  floating  kelp) 

Bryozoan,  Trice  L 1  a r i a  occ i denta I i s 

23.  ECHINODF.RMS  (SAND  DOLLARS,  SEA  CUCUMBERS,  SLA  STARS,  SEA  URCHlNb 
Brittle  star,  Ainph  ipho  I  i  s  sp. 

Sapd  dollar,  Pend  rest  e  r  excent  r i c  us  (on  flat  sand  bottoms,  offshore) 
White  sea  cucumber,  luipentac  i.a  gu  i  ngnesi  m  i  La 

Six-rayed  sea  star,  Lop!  art  or  i  as  pus  i  1  la  (mi  d- Into  rt  ida  1  zone) 

Sea  cucumber,  Leptosynaptu  sp 

Pink  sea  star,  Pi  sailer  brevi spi  mis  (on  sand  bottoms,  rocks  and  pi  lit 
Common  sea  star,  Pi  sartor  oclinu  eons  (on  mussel  beds) 

Sunflower  star,  Pyc  no[>od  ia  lie  I  i  anLho  i  dos 
Sea  urchin,  St  rongy 1 oceut rotns  sp. 

^Sources:  From  Carrin,  1973;  DeWees  and  Gotshall,  1974;  Dykhouse,  1976; 

Hedgpeth,  et  al.,  1968;  Lambert,  1973;  McBee,  1971;  Monroe,  1973;  and 
PG&E,  1973. 
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Table  E-3 


CHANGES  IN  THE  SCIENTIFIC  NAMES  OF  INVERTEBRATES  SINCE 
THEIR  INCLUSION  IN  THE  EARLIER  HUMBOLDT  BAY  LITERATURE1 


FORMER  SCIENTIFIC  NAME 


CURRENT  SCIENTIFIC  NAME 


JEI.I.YFI  SII 


Au re  1 J i a  sp . 

Pi  r.fliniicne  sp. 

Arm  nd  :i  a  b  i  net  Mata 


Aurc  1  i  a  sp  . 


SEA  ANEMONES 


Hal  i  p]  .nit  1  ]  a  sp  . 


POJ.YCHAFTES 


To  1 1  ■  sa  vu  s  c  o  s  t  a  ruin 

Idothca 

stonops 

loot he a 

wosik-  senski  i 

ISOPOPS 


DECAPODS 


Crago  nigri cauda 
Crago  nigromacu J  ata 
Crag o  s t v  1J.  yc  at  r  is 
Crago  spp. 

C r a n g o n  c_a  1. i  f  orn lens  i  s 
Sprl ontocar i s  pa  1 ud  i  c  o  1  a 
Spi rontocaris  pic ta 


A c mac a  d i e i La  l  i  s 
Aetna e c'i  to nest  rata 
Acinaca  pa  rad  i  gl  ta  1 1  s 
Aetna c .a  pc  1  ta 


Acmaoa 

per 

sona 

Aetna  ea 

sea 

b  ra 

Acmaoa 

SCI. 

t  lll'l 

Aetoon 

pun 

c  tocac latus 

Ass  i in i  n 

ion 

t  ra  ns J  neons 

Oct  r.o hr 

a  i 

upon  i  ea 

Phyt  ia 

Sit 

i  iVr 

Tha i x  o 

mar 

,  i  in  t  a 

Thai s  1 

amo 

1  1  osa 

Armand  i  a  brevis 

Spi oc  hoc  topLe rus  costa  rum 


I do tea  s t aiop s 
Tdotea  ivosiifst ask  i  i 


Crangon 

n  i  gr 

i  caud 

a 

Crangon 

n  i  g  r 

omacu 

1  ata 

Crangon 

sty! 

i  ros  1 

r  i  s 

Crangon 

spp. 

A  .I  pheus 

ea  1  i 

f  o  rn  i 

ens  i  s 

lieptat  at 

*pus 

pa  1  ud 

i  co la 

Heptaea rpus  p i i L n s 


GASTROPODS 


Co 3 1 i so  II a  d  i 
Notoacmoa  f ai 
Colli  so  I i a  st 
Coll  i so  I ] a  pe 
Notoacmoa  per 
Notoacmoa  sea 
Notoacmoa  scu 
Rictax i s  pane 
Assiminoa  mi  I 
Cera  to  Toma  i 
Ova'il  i  I  la  mvos 
Nik  o  I  I  a  t  nn  r 
Nile  c  I  I ,  i  I  aim-  I 


g  i  t  a  3  is 

e s  t  rat  a 

r i gate!  1  a 

1  ta 

sona 

bra 

turn 

1  ocru  1  a  t  us 
i I o  rn i in 
no  i  toil  urn 
ut  is 
i  n.  :  t  a 
)  o  sa 
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;  SC  i  l.A 

T! 

I'lC 

N 

A  Mr 

CUIPC  A 

I'  AC 

1 1-  M  l !  :  C 

M'V'; 

Phi  rev  pons 

■  ,:nr  t; 

:cs  tiul 

1  i 

rue 

os 

u  s 

IM  Mil*  t 

t  -  s 

i  eanti  us 

*  iU!u 

l  ill;  iiu 

L' 

i  eu 

a 

M  u.  i  li.ia 

bci  1 

this  ! 

■  '..coin; 

i  i  rus 

Mac  oina 

inp 

u  i  i  ia  L  a 

panopi 

r 

a 

Pani.pi 

a  >,t. 

Ilf  fllhi'l 

Pelludl 

situs  111 

ae 

ros 

ch 

i  Sir.! 

is 

Pod  isle 

sinus 

c  e  p  i  o 

Tapes 

Sc  III  i  ch 

c  u 

s  sa 

La 

Tapes 

iapo 

n  i  e  a 

Venus 

me  rcen 

a  r 

ia 

Moreen 

aria 

me  re  i  na  r 

1  i  a 

Vosi  1  .1 

a  net 

a 

Mod i o 1 

u  s  r 

uc  1.  u  s 

BRYOZOANS 

_F]ust. 

.  re  11 a 

ce 

rv  i 

CO 

r  n  i : 

Plus!  r 

el  li 

dra  corn! 

eu  1  a 

Sources.  Hedgepeth,  et  al .  ,  1968;  Smith  and  Carlton,  1975. 
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i  or  ih 


Table  E-4  (continued) 


Table  E-4  (continued) 
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boln.il  I.ynx  rufus  f.iscinius 


ftuwLtr  .jf  pei.  lo  ,  potentially  o'-Curring  in  each  hdtiitdt  type 


BIRDS  OF  THE  HUMBOLDT  BAY  AREA 
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CH.ONHt’OrtMi:- 


E-23 


Table  E-5  (continued) 
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cl. insula 


»wl»  b'jtco 


ieitcitic  Naum  Status  Data  Habitat  Designation 
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•11  y.  1 t  sighting  In  l%6  .  ♦  sandy  ocean  beaches  and/or  sand  flats 


I->27 


(  u  1  i  J  r  i mam  l 


Table  E-5  (continued) 
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Table  E-5  (continued 


Otus  flumiucolus 


Table  E-5  (continued) 


Kcd-t»  reacted  ‘.mUi.UcW  Siliu  canadensis 


lilllCUU!)  IiitloV  ic  iillHIh 


Table  E-5  (continued) 


E-  36 


Indicates  habitats  probably  used  by  a  given  species. 

Indicates  habitats  which  might  be  utilized  by  a  given  species 
Indicates  habitats  probably  not  used  by  a  given  species. 


AMPHIBIANS  AND  REPTILES  OF  THE  HUMBOLDT  BAY  AREA 


f  I  ,iv  i  |wn<'  i  *»  t  us 


Table  E-6  (continued) 


Indicates  habitats  probably  used  by  a  given  specii 
Indicates  hacitats  which  might  be  used  by  a  given 
Indicates  ’  „:.itats  probably  not  used  by  a  given  sj 
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METHODOLOGY  FOR  EVALUATION  OF  LAND  USE 
FROM  AERIAL  PHOTOS 


As  a  means  of  identifying  the  rates  and  causes  of  wetland 
alteration  in  Humboldt  Bay,  it  was  determined  that  historical  trends 
of  land  use  in  the  area  should  be  analyzed.  This  required  location 
of  historical  maps  and  aerial  photographs  which  might  be  useful  in 
delineating  the  types  and  extent  of  land  use  within  the  bay.  Access 
to  many  of  these  was  provided  by  Mr.  Don  Tuttle  of  Humboldt  County 
Department  of  Public  Works.  Table  E-7  identifies  the  dates,  scale, 
and  characteristics  of  the  maps  and  photographs  which  wer  acquired. 

After  the  material  was  located,  it  was  inspected  to  deter¬ 
mine  the  most  appropriate  approach  for  land  use  interpretation.  The 
approach  included  identification  of  the  area  to  be  analyzed  and 
selection  of  17  land  use  categories  which  could  be  readily  identified. 
The  study  area  used  in  the  analysis  is  described  in  Section  VI. A, 
Volume  II.  For  the  purposes  of  this  analysis,  the  study  area  was 
divided  into  12  subareas,  which  are  identified  on  Plate  1.  The  land 
use  categories  are  described  in  Table  VII-1,  Section  VII. A,  Volume  II. 

The  17  categories  were  most  easily  identified  on  the  1978 
photo  series,  due  to  both  the  large  scale  and  color  infrared  format 
of  those  photographs.  In  addition,  verification  of  present  land  use 
in  the  bay  area  was  possible.  In  the  older  photographs  identifica¬ 
tion  of  the  17  categories  was  somewhat  more  difficult.  However,  the 
familiarity  with  land  use  in  the  bay  area  gained  while  interpreting 
the  1978  photographs  provided  considerable  help  in  interpretation. 

In  addition,  invaluable  assistance  was  provided  by  Mr.  Tuttle. 

In  order  to  determine  the  areal  extent  of  the  various  land 
uses,  a  mosaic  of  the  photographs  was  made  and  then  overlain  with  a 
sheet  of  transparent  mylar.  The  boundaries  of  the  various  use  cate¬ 
gories  were  than  transferred  to  the  mylar.  With  the  reduction  of 
the  mylar  to  a  scale  of  1:24000  a  set  of  land  use  maps  for  different 
years,  all  at  the  same  scale,  was  generated.  These  maps  could  then 
be  planimetered  to  determine  the  extent  of  each  land  use  category 
for  each  year. 

Although  this  method  allows  a  reasonable  deqree  of  accuracy, 
there  are  several  problems  which  might  cause  errors  in  measurement. 
These  problems  are: 

.  Inconsistent  scale  of  photographs 

.  Inherent  planimetry  errors 

.  Time  when  photographs  were  taken 

.  Shoreline  changes 

.  Difficulties  in  land  use  identification 

.  Inaccuracy  of  old  maps 


Formulated  by  SAI  for  this  proiect . 


1969  B/W  photos  1:24000  Humboldt  County  Depart¬ 

ment  of  Public  Works 
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In  addition,  old  maps  are  subject  to  the  interpretation  errors  of 
those  who  prepared  them.  Eacli  of  these  problems,  as  well  as  the 
mitigating  measures  used  to  minimize  the  effect  of  tiie  problem,  are 
discussed  below. 


Inconsistent  scale  of  photograp hs 

This  relates  not  to  the  fact  that  aerial  photographs  taken 
in  different  years  are  at  different  scales,  but  rather  to  the  fact 
that  the  scale  of  a  photograph  will  vary  from  center  to  edges,  and 
also  from  photograph  to  photograph  within  a  series.  The  degree  of 
this  variation  in  a  single  photograph  is  a  product  of  the  quality  of 
the  equipment  used,  in  both  original  photography  and  in  reproduction. 
Although  the  center  of  a  photograph  is  generally  considered  to  have 
the  most  accurate  reproduction,  it  is  not  possible  to  limit  inter¬ 
pretation  to  that  area  without  damaging  the  print  through  folding  or 
cutting.  A  photo  mosaic  involves  overlaying  photographs  and,  thus, 
using  the  less  accurate  outer  edges  of  some  photographs . 

The  variation  in  scale  between  photographs  is  primarily  a 
product  of  changes  in  the  distance  between  the  airplane  and  the 
ground.  These  changes  may  occur  due  to  fluctuations  in  the  air¬ 
plane's  altitude.  They  may  also  be  attributed  to  topographic  chan¬ 
ges.  In  a  photograph,  the  scale  at  the  top  of  a  mountain  will  be 
different  than  that  at  the  bottom  of  a  valley. 


Inherent  planimetry  > -rro r s 

Planimetry  techniques  are  known  to  contain  errors.  Inaccu¬ 
rate  tracing,  irregular  surface  friction,  and  slight  mi  sad i ustments 
of  the  planimeter  ail  contribute  to  possible  errors.  Very  small  or 
long  narrow  shapes  are  particularly  susce|.  t  ibl*.-  to  the  possible 
errors  of  planimetry.  In  order  to  minimize  these  errors,  each  mea¬ 
surement  was  repeated  until  three  values  within  5"  of  each  other 
were  achieved.  The  mean  of  J  hose  three  values  was  then  reported  as 
the  area  of  the  unit  being  measured. 

Upon  completion  of  planimetry,  several  comparisons  were 
made  to  determine  the  a-,  curacy  of  the  measurements.  The  total  of 
all  the  land  use  categoric:-,  m  subarea  was  compared  to  the  total 
area  of  the  subarea.  When  discrepancy  was  greater  than  -V,\ ,  the 

area  was  replariimet.n  .>d .  Suburea  extent  wa-  also  measured  on  the 
most  recent  US.,s  t.  opogr a| -hi  c  quadrangle  map  (quads). 

Time  when  jihotographs  were  t  ak'-n 

The  area  ot  land  exposed  in  a  t  idal  estuary  will  vary  de¬ 
pending  on  the  height  ot  t  lie  t  ide.  The  t  idal  height  in  turn  will 


vary  with  both  time  and  location  within  the  estuary  (see  Section 
VI. J,  Volume  II).  Most  of  the  bay  has  been  diked,  thus  forming  steep 
shores.  Where  there  are  no  dikes,  natural  scarps  or  vegetation  de¬ 
lineate  the  boundary  of  wetland  areas.  With  these  conditions,  it 
was  f“lt  that  the  tidal  height  would  have  little  effect  on  the  areal 
extent  of  land  exposed,  and  in  the  study  area  that  effect  would 
probably  cause  considerably  less  than  the  error  created  by  other 
factors . 


Shoreline  changes 

There  have  been  numerous  shoreline  changes  in  the  bay 
between  1871  and  1978.  Most  of  these  have  bc°n  at  least  induced  by 
human  activities,  if  not  a  direct  result.  All  of  these  changes  have 
had  an  impact  on  the  calculations  of  areal  extent.  Examples  of 
shoreline  changes  include: 

.  Enlargement  of  the  distal  ends  of  both  North  and  South 
Spits,  indirectly  e  result  of  jetty  construction. 

.  Formation  of  Elk  River  Spit. 

.  Erosion  at  Buhne  Point. 

.  Accretion  at  the  mouth  of  Jacoby  Creek. 

.  Reorientation  of  channels  at  the  mouth  of  Salmon  Creek. 


Difficulties  in  land  use  identification 

Accurate  identif ication  and  delineation  of  land  use  cate¬ 
gories  from  aerial  photographs  is  a  task  which  requires  both  patience 
and  practice.  This  is  particularly  true  of  small  scale  photographs. 
Swamps  and  deciduous  forest  uplands  are  often  difficult  to  distin¬ 
guish.  Roads  and  dikes  which  are  long  and  narrow,  but  account  for 
considerable  acreage,  are  not  easily  planimetered .  Log  storage 
facilities  may  not  have  been  in  use  at  the  time  the  photographs  were 
taken.  Pasture  land  may  revert  to  wetland  and  then  later  be  re¬ 
claimed  again.  As  a  resuit  of  these  difficulties,  there  may  be 
variation  in  the  area  reported  for  some  classifications  even  where 
there  has  been  no  increase. 


Inaccuracies  of  the  old  maps 

The  accuracy  of  the  old  maps  for  land  use  interpretation 
is  dependent  on  the  accuracy  of  interpretations  made  by  the  original 
survey  teams.  There  are  several  items  on  the  navigation  charts  which 
are  of  questionable  accuracy.  In  particular,  the  dates  of  dike  and 
railroad  construction  cannot  be  accurately  determined  from  these 
charts  This  probably  relates  to  'he  time  between  construction  and 
when  the  construction  was  reported  to  the  map  makers.  Thus,  a  rail¬ 
road  completed  in  1917  might  not  appear  on  a  1919  chart,  but  would 
appear  on  a  1929  chart. 


Thus,  it  is  apparent  that:  old  maps  can  have  inconsisten¬ 
cies.  and  proper  interpretation  of  these  maps  requires  resolution  of 
these  inconsistencies.  A  knowledge  of  the  area  and  a  variety  of 
historical  sources  are  useful  aids  in  resolving  these  problems. 


DATA  COMPARISON 

It  is  apparent  there  is  a  great  potential  for  error  in 
land  use  trend  analysis.  To  determine  the  degree  of  error  within 
each  series  of  photographs,  comparisons  were  made  between  the  total 
area  of  each  subarea  for  a  given  year  and  the  area  as  determined  from 
the  USGS  Quads  of  the  bay.  From  this  comparison  it  was  discovered 
that  the  range  of  variation  between  area  on  the  photographs  and  the 
area  on  the  map  was  generally  less  than  ^5%.  For  example,  in  Table 
L'-8  the  total  area  of  each  subarea,  as  planimetered,  is  presented. 

In  addition,  the  extent  of  each  subarea  as  planimetered  from  the 
Quads  is  shown.  The  latter  figure  is  tiie  base  against  which  all 
other  measurements  were  compared.  The  range  of  quad  area  +  5%  is 
also  shown.  From  the  table  it  can  be  seen  that  of  the  100  different 
total  areas  developed,  only  15  exceeded  the  15%  range.  It  was  felt 
that  this  range  of  error  was  not  great  enough  to  discount  the  trends 
identified  in  the  land  use  analysis. 

In  order  to  compare  land  use  data  from  various  years  and 
identify  trends,  subareas  were  normalized  and  the  area  of  each  land 
use  category  was  appropriately  adjusted.  The  areal  data  obtained 
from  the  quads  was  chosen  as  the  standard,  and  data  from  all  other 
sources  was  normalized  to  that  standard.  An  example  of  this  process 
is  shown  below: 


Land 

Use  Area 

Year 

Subarea 

OS 

W 

WW 

AG 

TOTAL 

Be  fore 

normalization: 

1958 

Beatrice  Flats 

18  3 

120 

113 

1 , 587 

2,003 

1977 

Beatrice  Flats 

79 

108 

113 

1,785 

2,085 

After  normalization: 

1958 

Beatrice  Flats 

1H9 

124 

117 

1,641 

2,081 

1977 

Beatrice  Flats 

79 

108 

113 

1 ,781 

2,081 

In 

this  wa  y ,  all  f ;  uba r  < 

•as  and 

the  e 

ntire 

bay  could 

be  ana- 

lyzed  for  trends  in  land  use  and  wetlands  alteration. 

It  should  be  noted  that  although  the  areal  extent  was 
determined  for  habitat  types  mapped  at  1:(>000,  those  values  were  not 
normalized.  It  was  felt,  that  the  increased  detail  available  might 
add  some  increased  area.  From  Table  K-8  it  is  apparent,  however, 
that  the  areal  extent  of  subareas  matched  closely  to  those  figures 
developed  for  land  use  analysis. 


l.-l  / 


Areal  Extent  of  Each  Subarea  for  Each  Year  of  Land  Use  Analysis 
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Appendix  E-8 


DETAILS  OF  PHYSICAL  MODEL  CONSTRUCTION  * 


The  model  of  Humboldt  Bay  is  approximately  3  feet  by  IS 
feet  with  the  maximum  depth  of  5  inches.  A  mold  was  construc¬ 
ted  by  building  an  inverse  model  of  the  bathymetry  and  castinq 
it  with  fiberglass.  The  model  is  attached  to  a  headbox  contain¬ 
ing  the  tidal  plunger. 

It  is  understood  that  a  reduced-scale  model  cannot  provide 
completely  exact  representation  of  all  the  physical  processes 
in  the  bay,  however,  a  properly  constructed  model  can  provide 
information  not  otherwise  obtainable.  Accurate  representation 
of  the  flow  and  physical  processes  by  a  model  is  largely  depen¬ 
dent  on  the  scale  selection.  The  scales  were  chosen  so  that 
at  least  It  inch  of  water  would  cover  the  tidal  flats  at  high 
water  and  so  that  turbulent  flow  would  exist  in  the  channels. 

The  model  scales  selected  as  being  the  best  are  listed  in  the 
table  below.  Two  tidal  constituents  are  used  to  represent  a 
typical  tide  that  repeats  itself  every  40  seconds  (25  hours  for 
prototype) .  Rivers  are  also  added  at  four  locations  in  Humboldt 
Bay  (Salmon  Creek,  Elk  ^iver,  Freshwater  Creek,  and  Jacoby 
Creek)  with  discharges  in  proportion  to  their  relative  drainage 
basins. 


Scaling  Factors  for  the  Humboldt  Bay  Model 


Length: 

L 

1:25,000 

1 

km  = 

4.0  cm 

Depth : 

D 

1:120 

1 

foot  = 

.254  cm 

Time : 

T  =  L/b'5 

1:2,282 

1 

hr.  = 

1.58  sec 

Speed : 

S  =  D*5 

1:10.95 

1 

kt.  = 

4 . 7  cm/sec 

Volume : 

V  =  L2D 

1:7.5  x  1010 

1 

km-*  = 

13.33  1 . 

*The  model  was  built  by  t'  '  firm  of  Evans-Hami lton ,  Inc.;  it 
was  in  addition  to  the  scope  of  work  for  which  Evuns-Hami 1  ton 
subcontracted  to  Shapiro  and  Associates,  Inc. 
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F-l 


SUMMARY  OF  PUBLIC  INPUT 


1.  During  the  preparation  of  the  Humboldt  Bay  Wetlands  Review  and 
Baylands  Analysis  (HRWR),  public  and  agency  participation  and  input  were 
sought.  The  public/agency  participation  process  is  summarized  below. 

.  During  preparation  of  the  Outline  Report  and  Work  Program  for  the 
study  in  October -November  1978,  federal,  state,  and  local  agen¬ 
cies  were  contacted  for  input  to  and  comments  on  the  study 
approach  and  scope.  Articles  on  the  study  appeared  in  local 
newspapers  and  in  the  newsletter  of  the  Humbboldt  County  Local 
Coastal  Program,  "Coastlines."  During  the  course  of  the  study, 
Shapiro  and  Associates,  Inc.  (SAI)  maintained  a  local  represen¬ 
tative  and  telephone. 

.  Volume  II  of  the  study,  which  contains  the  principal  part  of  the 
data  base,  was  completed  in  preliminary  draft  in  the  spring  of 
1970  and  was  sent  to  local,  state,  and  federal  agencies  for 
technical  review  and  comment.  It  was  also  made  available  to  the 
general  public  in  the  offices  of  the  Humboldt  Bay  Harbor,  Recre¬ 
ation,  and  Conservation  District  (Harbor  District)  in  Eureka  and 
in  the  Eureka,  Areata,  and  Humboldt  State  University  libraries. 
Its  availability  was  made  known  by  newspaper  notice  and  by  publi¬ 
cation  in  "Coastlines." 

.  The  preliminary  draft  of  the  HBWR  was  issued  in  August  1970,  and 
the  revised  draft  was  completed  and  issued  for  review  in  December 
1979.  in  all,  three  public/agency  workshops  on  the  preliminary 
and  revised  drafts  were  held;  these  are  summarized  below.  Each 
workshop  was  publicized  by  public  notice  in  local  newspapers  and 
by  letters  of  notification  to  agency  representatives.  In  addi¬ 
tion,  the  last  two  workshops  were  announced  on  local  radio  and 
television  stations  and  were  covered  in  the  late  afternoon  and 
evening  television  news. 

2.  The  following  discussion  summarizes  all  comments  received  from 
agencies  (other  than  the  Corps)  and  the  public  on  both  the  preliminary 
and  revised  drafts  of  the  HBWR.  Either  changes  and  revisions  were  made 
in  the  study  in  response  to  these  comments  or,  where  changes  were  judged 
not  necessary,  the  comment  war  discussed  and  resolved  with  the  reviewer. 

PRELIMINARY  DRAFT,  FIRST  WORKSHOP 


3.  The  preliminary  draft  of  the  HBWR  was  issued  in  August  1979  for 
review  by  agencies  and  the  public,  after  it  had  been  reviewed  by  person¬ 
nel  of  the  San  Francisco  District  Corps  of  Engineers.  A  workshop  for 
staff  of  local,  state,  and  federal  agencies  and  interested  citizens  was 
held  in  Eureka  on  lfi  Octoher  1970  for  sai  to  receive  comments  on  the 
preliminary  draft;  13  people,  representing  9  agencies  and  the  public, 
attended  besides  Corps  and  SAI  personnel. 
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4.  In  addition  to  comments  made  at  the  workshop,  •'  Mi-ni'i"s  sent 
review  comments.  The  comments  are  summarized  below: 

Workshop  Comments .  The  following  points  were  discussed: 

.  Format  of  the  report. 

.  Significance  of  Areas  of  Importance  ( AOI )  and  Areas  of  Envi¬ 
ronmental  Concern  ( A  EC ) . 

.  Rare  and  endangered  species. 

.  Whether  the  maps  showed  legal  boundaries. 

.  Possible  addition  of  a  criterion  on  wetlands  restoration. 

.  Delineation  of  a  "recommended  lint  of  Corps  404 
jurisdict ion . " 

.  Discussion  of  wet  agricultural  lands  as  part  of  the  habitat 
classif ication  scheme. 

.  Suggestions  for  map  improvements  and  corrections  and  some 
word  changes  in  the  text. 

U.S.  Fish  and  Wildlife  Service  ( FWS ) .  A  two-paqe  letter,  with  a 
general  comment  that  the  report  was  well  written  and  the  bioloqical 
content  exceptionally  accurate.  Specific  comments  on  the  use  and 
value  of  the  Service's  Habitat  Evaluation  Procedures. 


California  Coastil  Commission,  North  Coast  Region.  Ten  pages  of 
comments  and  some  supplemental  information  on  definitions,  power 
plant  siting,  wetlands  restoration,  and  land  donated  to  Huymboldt 
State  University  (HSU).  General  comment  that  it  was  a  qood  job. 
Specific  comments  on  Volume  I,  Section  V,  are  as  follows: 

.  More  discussion  of  wetlands  restoration  under  Importance  of 
Wetlands . 


.  Cl ar if icat ion  of  designation  of  AOI ' s  and  AEC’s  and  addition 
of  wetlands  restoration  potential  as  a  criterion  for 
designation.  Additional  discussion  of  Corps  evaluation  of 
the  public  interest.. 

.  Format  and  recommended  changes  in  the  description  of  designa¬ 
ted  areas.  Comments  on  many  of  the  specific  areas  involving 
suggested  boundary  chanqes  (  l>oth  expansion  and  contraction), 
combination  of  certain  areas,  iddition.il  history  ot  the 
areas,  additions  or  correct  ions  to  the  descriptions  of 
natural  functional  and  incillary  cha ract er 1 st ics ,  changes  in 
development  pressure,  and  numerous  suggestions  for  addition 
or  deletion  of  certain  activities  in  particular  areas.  In 
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total,  41  specific  area  comments  were  made;  all  were  dis¬ 
cussed  with  the  reviewer  and  appropriate  changes  were  made. 

.  Suggestions  for  additional  or  different  policies  and  guide¬ 
lines  for  Activity  Standards  and  Criteria.  Comments  to 
modify  or  clarify  definitions,  impacts,  legal  authorities, 
and  guidelines  for  various  of  the  specific  activities. 

.  Discussion  of  small  corrections  in  Development  Pressure. 

5.  In  addition  to  the  Volume  I  comments,  some  small  changes  and 
corrections  in  Volumes  II  and  III  were  noted. 

California  Department  of  Fish  and  Game.  A  three-page  letter. 
Specific  comments  on  various  AOI ' s  and  AEC's,  mostly  additions  and 
changes  to  history  and  natural  functional  character i sties .  No 
boundary  or  designation  changes  suggested. 

California  Department  of  Boating  and  Waterways.  A  one-page  memo¬ 
randum  and  some  margin  annotations.  Comments  on  inclusion  of 
shoreline  erosion  as  a  hazard,  specific  areas  where  erosion  prob¬ 
lems  occur  ( Buhne  Point  and  North  Spit),  and  changes  in  guidelines 
for  dredging,  shore  protection,  breakwaters,  and  marinas. 

Humboldt  County  Department  of  Public  Works.  Ten  pages  of  specific 
comments  and  suggested  text  changes  plus  seismic  and  public  safety 
policies  of  Humboldt  County.  Volume  I  comments  were  as  follows: 

.  Thirteen  comments  on  the  AOI's  and  AEC's,  mostly  specific 
changes  or  corrections  in  history,  natural  functional  impor¬ 
tance,  and  development  pressure.  No  suggestions  for  boundary 
or  designation  changes. 

.  Twenty  suggested  changes  in  Activity  Standards  and  Criteria. 
These  included  addition  of  archaeological,  seismic,  and 
public  safety  policies  in  the  General  Policy  section,  three 
additional  dredging  guidelines,  and  specific  changes  in 
activity  descriptions,  impacts,  or  legal/administrative 
processes  for  dredged  material  disposal,  marinas,  shore 
stabilization,  aquaculture,  and  outfall  structures. 

6.  Volume  II  comments  included  text  additions  or  corrections  in 
Climatology,  Hydrology,  Water  Quality,  Habitats,  Mammals,  Fish,  and 
Appendix  E. 

Humboldt  County  Planning  Department  ( LCP  and  CE1P).  A  one-page 
letter  with  two  pages  of  attached  comments,  and  telephone  conver¬ 
sations.  Volume  I  comments  were  general  in  nature  and  included  a 
request  for  clarif ication  of  the  significance  of  AOI/AEC  designa¬ 
tions  in  permit  appl icat ions ,  suqqested  changes  in  the  AOI /AFC 
template  format  involvinq  development  pressure,  habitat  breakout 
and  status  (degraded,  etc.),  and  the  use  of  small  area  maps ,  and  a 
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comment  on  urban  development  activities  to  include  pirate  discus¬ 
sion  of  industrial,  commercial,  residential.  No  specific  AOT/AEC 
changes  or  activity  guidelines  were  suqgested.  Volume  II  comments 
involved  water  quality  (discussion  of  point  discharges  and  surface 
runoff)  and  natural  gas  estimates.  Volume  III  comments  involved 
wetland  definitions  of  Corps  and  other  aqencies,  distinctions 
between  dry/wet  pastures  and  seasonal  wetlands,  and  wetlands  out¬ 
side  Corps  jurisdictions.  Map  comments  included  indexing,  sources, 
area  enlargements,  jurisdiction  boundaries,  revisions  in  ownership 
and  power  plant  siting  maps,  and  a  suggested  map  of  permit  activi¬ 
ties.  This  agency  also  sent  information  on  oil  and  gas  pipeline 
impacts  for  use  in  development  of  pipeline  guidelines  and  a  pre¬ 
liminary  draft  of  onshore  support  requirements  for  OCS  oil  and  qas 
development . 

City  of  Eureka,  Department  of  Community  Development.  Telephone 
conversation.  The  agency  questioned  the  designations  of  Schmid- 
bauer  Pond  (North  Broadway  Pocket  Marshes),  Eureka  Waterfront,  and 
Eureka  Gulches;  they  felt  these  areas  should  be  designated  for 
development,  since  the  surrounding  areas  are  already  developed. 

The  agency  representative  asked  whether  the  FWS  or  Coastal  Com¬ 
mission  definition  of  wetlands  was  used. 

City  of  Areata,  Planning  Department.  A  four-page  letter  with 
references.  General  comment  that  the  report  was  well  done,  provi¬ 
ding  a  well  documented  review  of  physical,  biological,  and  social 
characteristics  of  the  Humboldt  Bay  region  and  reflecting  in  the 
recommended  policies  a  sensitivity  to  local  issues  and  needs.  Spe¬ 
cific  comments  were  made  on  Volumes  I  and  II.  Volume  I  comments 
were  as  follows: 

.  Emphasized  the  importance  of  nutrient  input  to  preservation 
of  the  Bay's  beneficial  uses. 

.  Specific  comments  on  designated  AOI's  and  AEC's,  in  particu¬ 
lar  Elk  River  Spit  Wetlands,  King  Salmon  Wetlands,  South  Bay, 
Areata  Bottoms,  Areata  Marsh,  and  North  Bay;  the  comments  in¬ 
cluded  additions  or  changes  in  development  pressure,  natural 
functional  importance,  and  suitable  activities. 

.  Comments  on  outfall  structures,  including  potential  b«nef 1- 
cial  effects  of  treated  wastewater,  marsh  reclamation,  and 
flushing. 

7.  Volume  II  comments  included  the  following: 

.  Continued  objection  to  the  use  of  such  l  preliminary  modi’ 1 
for  oceanography  and  circul.it  mri  in  the  nu  y  (also  discussed 
in  the  City's  letter  of  comment  on  the  first  draft  of  Volum" 
II,  date.)  S  July  lr>7r').  Recommended  thit  additional  infor¬ 
mation  and  an  adequate  model  he  developed;  this  recommenda¬ 
tion  is  Specifically  included  in  Volume  I,  Section  V.E. 
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.  Other  specific  comments  dealt  with  sediments,  eelgrass, 
littoral  drift  and  its  effects  on  sediments,  water  quality 
(in  particular  fecal  coliform  contamination),  and  corrections 
in  format  and  names  in  the  Government  Profile. 

Humboldt  Bay  Harbor,  Recreation,  and  Conservation  District.  A  one- 
page  letter  and  margin  annotations  in  the  report.  General  comment 
that  Harbor  District  reviewers  felt  the  study  was  very  good.  Spe¬ 
cific  Volume  I  comments  were  as  follows: 

.  Correction  in  Section  IV  on  navigation  improvements  comple¬ 
tion  date. 

.  Corrections,  questions,  or  changes  in  history,  natural  func¬ 
tional  importance,  development  pressures,  and  activities  in 
21  of  the  AOI/AEC's.  The  most  significant  comments  were  on 
the  AOI  called  Woodley/Daby  Islands.  These  comments  dealt 
with  the  sensitivity  of  the  Islands1  habitats,  the  history  of 
proposed  development  of  Woodley  Island,  and  the  exact  area  of 
the  Woodley  Island  Habitat  Reserve.  The  comments  were  dis¬ 
cussed  with  a  Harbor  District  representative. 

.  Comments  on  Activity  Standards  and  Guidelines,  including 
questions,  changes,  or  additions  to  general  policies  and  on 
specific  activities,  in  particular  on  dredging,  dredged 
material  disposal  and  fill,  piers  and  pilings,  breakwaters, 
marinas,  aquaculture,  and  submerged  cables  and  pipelines. 

The  comments  included  suggested  changes  in  definitions  and 
guidelines . 

.  Suggested  word  changes  and  additions  or  deletions  in  the 
sections  on  development  pressure  and  compensation. 

8.  Specific  Volume  II  comments  included: 

.  Hie  need  for  sources  on  all  tables. 

.  Suggested  changes  and  corrections  in  the  Government  Profile, 
including  a  complete  revision  and  update  of  the  discussion  on 
the  Humboldt  Bay  Wastewater  Authority. 

.  Slight  corrections  in  the  cultural  and  economic  sections. 

In  addition  to  all  the  above  comments,  SAI  discussed  details  of 
currents,  circulation,  oceanography ,  and  sediments  with  Steve  Costa  of 
HSU. 


REVISED  DRAFT,  SECOND  WORKSHOP 

10.  The  revised  draft  of  the  HBWR  was  issued  in  December  1979. 
After  review  by  the  Corps  of  Engineers,  San  Franrisco  District  and  South 
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Pacific  Division,  a  review  meeting  with  the  Humboldt  'iiy  jMvisory  Con- 
mittee  and  a  public  workshop  were  held  in  Eureka  on  21  February  1990. 

11.  In  addition  to  comments  made  by  the  Advisory  Committee  ini  it 
the  workshop,  six  agencies  sent  comments.  All  comments  received  are 
summarized  below. 

Humboldt  Bay  Advisory  Committee.  Fourteen  persons  representing 
nine  agencies  or  groups  attended  in  addition  to  SAI  staff.  Com¬ 
ments  included: 

.  A  discussion  of  differences  between  the  definitions  of  wet¬ 
lands  used  by  the  Corps  and  Executive  Order  (EO)  11990  and 
those  used  by  the  U.S.  Fish  and  Wildlife  Service  (FWS),  the 
California  Coastal  Commission,  and  California  Department  of 
Fish  and  Game.  Wet  pastures  are  classified  as  wetlands  by 
the  latter  three  agencies  but  not  by  EO  11990  or  the  Corps. 

In  consequence,  the  National  Wetlands  Inventory  mapping  by 
FWS  shows  a  much  greater  acreage  of  wetlands  in  the  Humboldt 
Bay  area  than  does  the  HBWR.  This  point  should  be  discussed 
more  thoroughly  in  Volume  III  of  the  study. 

.  A  reiterated  request  by  the  California  Coastal  Commission 
that  "restoration  potential"  be  made  a  criterion  for  desig¬ 
nation  of  AOI/AEC's.  (This  point  was  discussed  extensively 
with  Commission  representatives  after  the  meeting.) 

.  A  question  on  location  of  closed  ditches  in  agricultural 
areas;  they  can  be  relocated  if  necessary. 

.  Questions  on  fill  in  agricultural  areas  and  minimum  parcel 
sizes  in  agricultural  areas.  There  was  concern  about  the 
general  recommendation  against  fill  and  most  activities  in 
the  AOI's. 

.  Map  corrections  to  show  more  extensive  salt  marsh  around 
Fields  Landing. 

Public  Workshop.  Fourteen  people  representing  agencies  and  the 
general  public  attended.  Comments  were  as  follows: 

.  A  question  about  the  possible  state  park  that  was  at  one  time 
mentioned  for  South  Bay  by  the  California  Department  of  Parks 
and  Recreation. 

.  Questions  about  the  significance  of  boundary  lines  on  the 
maps  (they  have  no  legal  significance  and  are  only  for 
planninq  purposes). 

.  Questions  about  County  plans  and  policies  (not  part  ol  the 

HBWR) . 
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.  Comments  that  the  activity  suitability  lists  in  the  AOI/AFC's 
are  judgmental  and  are  neither  necessary  nor  appropriate  for 
inclusion  in  the  study. 

.  Questions  about  the  general  purpose  of  the  study  and  the 
significance  of  the  area  designations. 

.  Comments  that  the  study  is  already  being  used  by  agencies  as 
"the  Gospel." 

U.S.  Fish  and  Wildlife  Service.  A  five-page  letter.  General  com¬ 
ments  that  the  study  is  well  thought  out  and  logical  and  that  the 
habitat  maps  and  area  designations  will  be  useful  to  agencies  and 
the  public  in  decision  making.  Specific  comments  included: 

.  A  recommendation  to  emphasize  by  capitals  and  underlining  the 
normal  permit  review  process  (Volume  I,  page  46). 

.  Clarif ication  of  exact  study  area  boundary  on  North  and  South 
Spits . 

.  Recommendations  against  pipelines  and  public  facilities  in 
North  Broadway  Wetlands  and  against  gravel  mining  in  Mad 
River. 

.  A  recommendation  for  a  100-foot  riparian  buffer  zone  along 
Jacoby  Creek. 

.  Slight  corrections  to  EO  11990  text  and  Corps  permit  text. 

.  Additional  information  on  endangered/threatened  species. 

.  Recommendation  for  further  studies  as  follows: 

-  support  for  all  those  listed 

-  emphasis  on  development  and  coordination  of  wetland  miti¬ 
gation/  restoration  policies  and  further  investigation  of 
the  land  bank  idea 

-  a  careful  jurisdictional  boundary  survey  (Mean  High  Water 
(MHW)  and  Mean  Higher  High  Water  ( MHHW ) ) 

-  a  determination  of  the  historic  extent  of  wetlands 

-  studies  of  wetland  type  relationships  (succession,  fresh¬ 
water/saltwater  ) 

-  an  invertebrate  study 

-  additional  study  of  the  mudflat  habitat,  including  mapping 
of  eelgrass  beds,  monitoring  changes  in  distribution  of  the 
beds,  and  determining  causes  of  eelgrass  decline 

-  further  study  of  the  impacts  of  grave]  mining  in  the  delta 
of  the  Mad  River 

Caliifornia  Coastal  Commission,  North  Coast  Region .  Te 1 ephone 
conversation.  Specific  comments  as  follows: 
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.  Comment  that  the  uplan  i/wet  1  an  !  bound  u  y  was  no:  •or.-'  1  ;r.»nt 
with  the  Section  404  boundary  (as  interpreted  by  the  Los 
Anqeles  District)  in  the  South  Broadway  and  King  Salmon 
areas.  Felt  that  some  additional  wet  1  ods  in  those  areas 
would  be  inside  Corps  -jurisdiction. 

.  A  suggestion  that  the  area  between  Bayside  Wetlands  and  Fay- 
side  Cutoff  and  pert ions  of  the  north  half  of  Pracut  Hill 
could  be  potential  restoration  sites. 

Humboldt  County  Department  of  Public  Works.  Three  pages  of  page- 
specific  comments  and  maps  showing  lease  areas  for  Coast  Oyster 
Company  and  Pigeon  Point  Oyster  Company.  Specific  Volume  I  com¬ 
ments  involved  word  changes  or  slight  corrections  in  various  AOI/ 
AEC  descriptions  for  history  and  natural  functional  importance  and 
an  addition  to  the  activity  description  of  aauaculture.  Specific 
Volume  XI  comments  involved  text  additions  on  offshore  and  Bay 
currents  and  circulation  and  in  the  Fisheries  section  on  oyster 
leases  . 

Humboldt  County  Planning  Department,  LCP  and  CEIP.  Personal  inter¬ 
view.  Specific  comments  included: 

.  In  Volume  I,  the  need  to  add  more  discussion  of  public 

interest  factors  and  a  statement  on  alternatives  to  the  dis¬ 
cussion  of  AOI  s igni f icance . 

.  The  need  to  discuss  the  functional  characteristics  of  Aci  fW 
and  Agw  designations  and  to  clarify  the  difference  between 
these . 

.  Information  on  the  County's  Unclassified  Zone. 

.  Discussion  of  the  status  of  the  County's  LCP  and  of  the 
User's  Guide  for  the  study.  The  discussion  included  con¬ 
sideration  of  appropriate  types  and  locations  of  development 
to  serve  as  an  example  of  how  to  use  the  report. 

City  of  Areata  Department  of  Public  Works.  One  page  with  two  spe¬ 
cific  comments,  as  follows: 

.  Comment  that  McDaniel  Slough  should  be  considered  a  wetland, 
a  fisheries  habitat,  an  1  a  part  of  the  storm  drain  management 
system  for  Areata.  All  three  characteristics  should  he  given 
equal  weight. 

.  Emphasis  on  the  need  for  a  verified  st  a*-e-nf -t  ho-.i  r  *  numeri¬ 
cal  model  of  Humboldt  Buy  to  be  prepared  is  soon  as  possible. 

George  H.  Allen,  Profess >r  ot  Fisheries,  Humboldt.  Ftate  Uniyeisity . 
A  five-page  letter  with  specific  common’s  nn  Volume  1  as  follows: 


.  Question  on  data  sources  for  statement  on  residence  times  of 
out -niqrant  juvenile  salmonids  in  Humboldt  Bay  and  their 
distribution  with  tide  levels. 

.  Support  for  channel  improvements  to  enhance  salmon  and  steel- 
head  propagation  and  to  restore  fish  runs  to  small  urban 
creeks . 

.  Suggested  inclusion  of  the  concept  of  constructive  use  of 
treated  domestic  wastewaters  in  the  lower  reaches  of  the  Mad 
River  (Area  #19)  for  agricultural  irrigation,  estuarine  flow 
maintenance  and  nutrient  enrichment  during  summer  low-flow 
periods,  marshland  development,  and  possibly  aquaculture. 

.  Corrections  and  update  on  the  status  of  Areata ‘s  marsh 
reclamation  project. 

.  Corrections  and  additions  on  spawning  in  Mad  River  and  on 
activities  including  aquaculture,  outrall  structures,  and 
agrif  ulture . 

The  letter  also  includes  general  comments  on  aquaculture,  as 
fol lows : 

f 

.  Characteristics  of  hiqh-priority  types  of  aquaculture  in  the 
coastal  zone. 

.  The  need  for  cooperation  and  coordination  between  agriculture 
and  aquaculture,  including  possible  aquacultural  use  of 
periodically  flooded  pasture  land,  existing  diked  low-lying 
areas  (e.g.,  abandoned  loq  ponds),  and  the  existinq  oxidation 
ponds  and  adjacent  area  at  King  Salmon  Wetlands. 

The  letter  concluded  by  commentina  that  the  document  was  useful  and 
thorough . 

REVISED  DRAFT,  THIRD  WORKSHOP 

12.  A  third  public  workshop  was  held  in  Eureka  on  13  May  i990. 

Approximately  inn  people  representing  agencies  and  the  general  public 
attended.  Four  agencies  contributed  comments,  including  the  Humboldt 
Bay  Harbor,  Recreation,  and  Conservation  District;  the  California 
Coastal  Commission,  North  Coast  Region;  the  Eureka  Department  of  Com¬ 
munity  Development;  and  the  U.S.  Fish  and  Wildlife  Service.  Their 
comments  are  summarized  below; 

.  The  Harbor  District  requested  that  a  disclaimer  be  influ 
in  the  report,  to  the  effect  tht  the  recommendations  in  ••• 
study  represent  the  views  of  the  consultant  and  tha*  ir-v 
proposed  permit  activity  or  project  should  be  ronsi  d.-t  < 
i n  I i v i dua 1 1 y . 
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UNCLASSIFIED 


•  The  Coastal  Commission,  North  Coast  Region,  stated  that  the 
report  would  be  very  useful  because  of  the  wetlands  mapping, 
but  that  the  agency  would  make  decisions  based  on  its  own 
policies. 

.  The  Eureka  Department  of  Community  Development  stated  that 
the  report  should  not  be  a  land  use  planning  document,  that 
the  activity  suitability  recommendations  constitute  land  use 
planning  without  the  necessary  base  data  on  economic  and 
social  issues,  and  that  interagency  interactions,  permit 
processes,  and  the  public  interest  should  be  better  defined. 
This  agency  felt  that  not  enough  emphasis  or  recognition  was 
given  to  local  governmental  policy  in  the  report. 

.  The  U.S.  Fish  and  Wildlife  Service  endorsed  the  report  as  a 
comprehensive  data  base  and  indicated  that  additional  data  on 
black  brant  use  of  agricultural  lands  was  available  in  a 
report  by  the  agency. 

13.  Numerous  comments  were  made  by  members  of  the  general  public 
during  the  course  of  the  workshop.  These  comments  are  summarized  below: 

.  Members  of  the  general  public  expressed  opposition  to  the 
inclusion  of  recommendations  on  activity  suitability  in  the 
AOI's  and  AEC's  and  on  activity  standards  and  guidelines. 

Such  recommendations  were  described  as  "land  use  planning” 
and  were  felt  by  several  persons  to  be  inappropriate  as  part 
of  the  HBWR.  Other  public  concerns  involved  inverse  condem¬ 
nation  and  curtailment  of  the  rights  of  property  owners  to 
make  their  own  land  use  and  development  decisions. 

.  Significant  public  concerns  were  expressed  about  agriculture 
as  an  ongoing  viable  land  use  in  the  Humboldt  Bay  study  area. 
Several  specific  comments  on  the  agricultural  suitability  and 
agriculture  standards  and  guidelines  were  made. 

.  Questions  about  the  various  definitions  of  wetlands  used  by 
local,  state,  and  federal  agencies  were  raised.  Discrepan¬ 
cies  in  the  definitions  and  the  resulting  effects  on  mapping 
of  wetlands  in  the  study  area  were  discussed  by  representa¬ 
tives  of  SAI. 

.  Several  persons  felt  that  there  had  been  inadequate  notice  to 
the  public  about  the  study  and  the  workshops. 

.  Some  members  of  the  public  spoke  in  favor  of  preservation  of 
the  natural  resource  values  of  the  Humboldt  Bay  area. 

.  Some  members  of  the  public  stated  that  an  economic  study  of 
the  Humboldt  Bay  area  should  be  done  to  provide  a  more  com¬ 
prehensive  data  base  for  land  use  planning  by  the  various 
responsible  agencies. 
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14.  A  representative  of  the  Corps  of  Engineers,  San  Francisco 
District,  discussed  with  the  workshop  attendees  whether  certain  portions 
should  be  removed  from  the  H8WR  documents.  Wiese  portions  included  the 
recommendations  for  activity  suitability  in  each  AOI  or  AEC,  the  general 
policies  on  activities,  and  the  specific  activity  standards  and  guide¬ 
lines.  There  was  considerable  support  from  members  of  the  general  pub¬ 
lic  for  deleting  these  portions  of  the  report. 


REVISED  DRAFT,  ADDITIONAL  COMMENTS 

15.  Subsequent  to  the  third  workshop,  and  at  least  partly  as  a 
result  of  issues  raised  at  that  workshop,  the  California  Coastal  Commis¬ 
sion,  North  Coast  Region,  and  the  City  of  Areata  Planning  Department 
made  additional  comments  on  the  study.  Both  agencies  supported  the  com¬ 
pletion  of  the  study  including  the  activity  suitability  recommendations 
and  the  activity  standards  and  guidelines.  Both  agencies  felt  that  the 
activity  recommendations,  standards,  and  guidelines  were  valuable  and 
essential  parts  of  the  document.  Wie  Coastal  Commission  pointed  out 
that  these  sections  were  included  in  accord  with  the  contract  scope  of 
work  which  was  developed  after  extensive  input  from  local  agencies  and 
the  public.  The  Coastal  Commission  further  commented  that  the  agricul¬ 
tural  standards  and  guidelines  in  the  draft  report  should  be  revised  to 
reflect  more  comprehensive  local  policies,  notably  those  of  the  City  of 
Areata 's  Local  Coastal  Program.  Both  agencies  recommended  a  disclaimer 
such  as  that  described  by  the  Harbor  District  at  the  third  workshop. 
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